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I 
CONCEPT AND ORIGINS OF PEOPLE’S DEMOCRACIES 


The present study is a brief analysis of the legal con- 
cepts, constitutional trends, administrative structure, and 
civil and criminal legislation in the Satellite States, com- 
monly known as the countries of People’s Democracies. 
In Europe, the peoples of Albania, Bulgaria, Czecho- 
slovakia, Eastern Germany, Hungary, Poland, Romania, 
and Yugoslavia, and in Asia, the greatest part of the 
population of China, and the peoples of Mongolia and 
North Korea live under this specific form of government 
which, only fifteen years ago was unknown in the study 
of constitutional law and in the teaching of socio-eco- 
nomic science. Today, the wide geographical spread of 
People’s Democracies and their control over a consider- 
able number of human beings,’ shifts the reason for their 


*LL.B., LL.D., University of Zagreb; Ph.D., Georgetown University; Asso- 
ciate, Mid-European Studies Center, New York, N. Y.; Staff member, Radio 
Free Europe; Attorney-at-Law in Zagreb, Yugoslavia, and member of the 
Yugoslav bar, 1932-1945. 

1 The territory of People’s Democracies covers a total area of approximately 
3.8 million square miles with a population of 580 million people. See Srates- 
MAN’S YEAR Book, 1953, (1953). Legal trends of Eastern Germany and 
North Korea, due to the specific political positions of these two countries, 
are not discussed in this article. While on the other hand, Yugoslavia, and 
to a lesser extent China, are not generally regarded as satellite states, they 
are nevertheless countries of People’s Democracy and therefore included within 
the scope of this article. 
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critical examination from the sphere of academic discus- 
sions into the field of practical value to modern Amer- 
ican jurists. 

The regimes of People’s Democracy came into exis- 
tence in the period following the end of World War II 
as a result of political and socio-economic revolutions 
which, especially in Eastern Europe, were largely aided 
and supported by the presence of the Soviet troops.* In 
an attempt to define them we may say that they are gov- 
ernments based on the ideology of Revolutionary Social- 
ism as these governments appear in all Communist dom- 
inated states outside the Soviet Union.° 

Our tentative definition consists of three basic elements: 
first, that the People’s Democracy is a type of govern- 
ment, and consequently must be appraised on the basis 
of its legal foundations and its socio-economic trends, 
and second, that this regime is based ideologically on 
the doctrine of orthodox socialism as preached by Marx 
and Engels, and later interpreted by Lenin and Stalin, 
and third, that despite its socialist character, this regime 
is a variant from the Socialist Government of the Soviet 
Union.* 


2An exception is the Mongolian People’s Republic, established in 1924, 
whose people’s constitution was voted in June, 1940, and amended in February, 
1949. The origins of the idea of a people’s democratic state may be found in 
the organizations of the People’s Soviet Republics of Bukhara and Khiva, in 
1922. Both states were, however, of short duration, and were subsequently 
incorporated into the Soviet Union as the Uzbek Socialist Soviet Republic. 
See Pravo Sovetskor Rosit 74-5 (1925). The position and development of 
Mongolia is discussed in Frirers, OUTER MONGOLIA AND ITs INTERNATIONAL 
Position (1949); also, BLAGOVECHENSKI, D1iE MONGOLISCHE VOLKSREPUBLIK 
(1951); also, TsapKIN, MONGOLSKAIA NARODNA RESPUBLIKA (1948). 

3A brief and universally accepted definition of the People’s Democracy 
cannot be found, but is substituted by a descriptive analysis of this new political 
and socio-economic phenomenon. From Western sources, see: Black, Con- 
stitutional Trends in Eastern Europe, Soviet SATELLITES 25-37 (1949); Black, 
The People’s Democracies of Eastern Europe, EuropeEAN Po.iticaL SysTEMS 
(1953) ; SHarp, New CoNSTITUTIONS IN THE SoviET SPHERE (1950); Rosa, 
The Soviet Theory of People’s Democracies, 1 Wortp Potitics 489-510 (1949) ; 
VEDEL, MANUEL ELEMENTAIRE DU Droit CoNSTITUTIONEL 225-228 (1949). Useful 
general information on this topic may be found in Feyto, H1storrE pes Democ- 
RATIES PopuLAIRES, (Seuil Ed. 1952). From the Soviet and other Communist 
sources, cf. Dimitrov, People’s Democracy, Georct Dimitrov SELECTED SPEECHES 
AND ArTICLES 233-275 (1951); FARBEROV, GOSUDARSTVENOE PRAVO STRAN 
NARODNOI DEMOKRATII (1951); also, NEKOTORIE VOPROSI GOSUDARSTVA I PRAVA 
STRAN NARODNOI DEMOKRATII (1951). 

“It is undisputed among the Soviet experts that People’s Democracies have 
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The first concern of our discussion is the very name of 
People’s Democracy. We all know that the Constitution 
of the United States begins with the statement “We the 
People . . .,” and that we live under a democratic form 
of government. Why, then, is our system not denoted as 
people’s democracy? ‘The answer to this question is to 
be sought in the different ideological foundation of our 
system of government, and in a consequently different in- 
terpretation of the expressions, “people,” and, “democ- 
racy.” 

While the fundamentals of the Western democracies 
are rooted in the principles of natural rights and equality 
under the law, the ideological basis of People’s Democ- 
racy is the Marxian theory of historical and dialectical 
materialism® which presupposes the existence of a con- 
tinuous class struggle between the “people,” 1.e. the toil- 
ers, and those who dispose of the means of production, 
t.e. the capitalists.° Consequently, the people are not, as 
generally understood in the West, all of the individuals 
in the national community but only the workers, working 
peasants, and, “progressive and creative” intelligentsia. 

All of the constitutions of the countries of People’s 
Democracies, as well as the writings of the Marxist 
scholars, reaffirm this fact in one context or another. 
Thus, for example, Albania and Hungary are called “the 
states of workers and working peasants,”* Poland and 
Romania are “the republics of the working people,” * 


not yet attained the “perfect form” of the Soviet Socialist system. See Soviet 
Scholars Discuss Problems of State and Law in the People’s Democracies, 1 
CurrENT DIGEsT OF THE SoviET Press 10-16 (1949). 

5 For a good summarized analysis of Dialectical and Historical Materialism, 
see CAMERON, SCRUTINY OF MaArxIsM 9-46 (1948). 

6 The non-Marxian approach to the problem of the class struggle is reviewed 
by WormutH, Crass Struccie 7-13 (1946). For the Soviet point of view, 
with special reference to our discussion, see Mankovski, Uchenie Tovarisha 
Stalina o socialisticheskom gosudarstvu i ego rol v razvitu evropeiskih stran 
narodnot demokratii kak gosudarstv socialistichkego tipa, UCHENITE ZAPISKI 
3-37. (1951); Mankovski, Sushnost evropeiskih narodno-demokraticheskih 
gosudarstv, NEKOTORIE VOPROSI GOSUDARSTVA I PRAVA STRAN NARODNOI DEMO- 
KRATI 7-30 (1951). 
me. we Constitution of July 4, 1950, Art. 2; Hungarian Constitution of 

. Ast. 2 

8 The Preface to the Polish Constitution of 1952, and Art. 1 of the Romanian 

Constitution of 1952. 
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while, Bulgaria, Czechoslovakia and Yugoslavia are de- 
nominated as “people’s republics,” in which the power be- 
longs to the working people.” The Common Program 
of the Chinese People’s Political Consultative Confer- 
ence, of September 29, 1949, regarded as the Draft for 
the new Chinese Constitution, states that “The People’s 
Republic of China is People’s Democracy. It realizes 
the people’s democratic dictatorship led by the working 
class, based on the alliance of workers and peasants.” *° 
Finally, the Mongol People’s Republic is defined as an 
independent state of workers who have annihilated the 
imperialistic and feudal yoke. 

According to the Marxian doctrine, democracy and 
democratic rights belong to the “people” only, and cannot 
be regarded as a complete democracy for all, for rich and 
poor alike. This new type of “democracy” is thus con- 
sistent with the idea of the class struggle, and is a democ- 
racy for the “toiling masses,” as against the “bourgeoisie, 
capitalists and reactionary elements.” ** Hence, its prop- 
er name is People’s Democracy. 

In view of the foregoing it is evident that the essence 
of People’s Democracies, and their “legal” basis is the 
dictatorship of the proletariat. Of course, it can easily 
be questioned whether the dictatorship of the proletariat 
can be the legal basis of any constitutional order, espe- 
cially if we have in view the official interpretation which 
states that the dictatorship of the proletariat is “a dom- 
ination that is untrammelled by law and based on viol- 
ence.”** For the present, however, it is important to 
note only the fact that all political leaders and legal theo- 

® Bulgarian Constitution of 1947, Art. 1; Czechoslovak Constitution of 1948, 
Art. 1; Yugoslav Constitution of 1946, Art. 1. 

10 Published in Mao TsE Tunc, On Peopte’s Democratic Rute (1950) ; 
Constitution of the Mongol People’s Republic of 1949, Art. 1. It should be 
noted that the Chinese and Mongolian Constitutions include the national bour- 
geoisie within the concept of “the people” but this is due to the specific condi- 
tions prevailing in these two countries, and is of a temporary character. 
See Yu Huai, On the Role of the National Bourgeoisie in the Chinese Revolu- 


tion, PeopLe’s Cutna (1950). 


11 STALIN, FouNDATIONS OF LENINISM 50-1 (1932). 
12 [bid. 
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reticians of People’s Democracies, as well as the Soviet 
jurists, openly recognize that this despotic system is the 
foundation of the People’s authority. Thus, for example, 
the Hungarian Communist leader, Mathias Rakosi, calls 
the People’s Democracy “the dictatorship of the prole- 
tariat without the Soviet form,”’* the leading Polish 
Communist, Boleslaw Bjerut, refers to it as “a special 
form of revolutionary power reflecting the relations in 
the class struggle,” ** and the former Bulgarian Com- 
munist Premier, Georgi Dimitrov, defines it as “fulfill- 
ing the functions of the dictatorship of the proletariat in 
the interest of the overwhelming majority of the toil- 
ers.”** The Soviet legal experts describe this type of 
government simply as “a new political form of the dic- 
tatorship of the proletariat” consistent with Lenin’s teach- 
ing that various nations may use different forms of prole- 
tarian dictatorships on their “unavoidable road to Social- 
ism.” 16 

It should be added that there has been no ideological 


difference whatsoever up to the present time between the 
so-called ‘National Communism” or “Titoism,” and 
other regimes of People’s Democracies. This is clearly 
expressed by Edvard Kardelj, the leading Yugoslav Com- 
munist, who states emphatically that “the essence of 
Yugoslav state power is the dictatorship of the prole- 


tariat.” 


To fully understand the significance of the dictatorship 
of the proletariat, and especially its functioning and prac- 
tical applications, we must bear in mind the Marxian 


13 The newspaper Szabat Nep, Budapest, January 16, 1949. 

14 The speech delivered in November 1948 at the Congress of the United 
—— Syndicate in Warsaw, as reported in Narodni List, Zagreb, May 31, 
1949. 

15 The newspaper Pravda, Moscow, December 27, 1948. 

16 Karin, Sovetskaia vlast 1 narodnaia demokratia evropeiskih stran dve 
polititicheskie formi diktaturi proletariata, UCHENIE ZAPISKI 37-81 (1951). See 
also Mankovski, Narodno-demokraticheskaia respublika politicheskata forma 
diktaturi rabochego klasa, SovETSKOE GosuDARSTVO I Pravo 12-21 (No. 10, 
1949). 

17 The speech of E. Kardelj delivered in the Yugoslav Parliament on May 
29, 1949, as reported by Narodni List, Zagreb, May 31, 1949. 
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axiom that this dictatorship is exercised in all its phases 
by the Communist Party, in accordance with the doctrine 
that the power in the state belongs to the “people” who 
must be led by the working class, which, in turn, is di- 
rected in its movements by its vanguard—the Communist 
Party.” 

Having thus determined the ideological background, 
and the legal basis of the regimes of People’s Democra- 
cies, we can more clearly comprehend the extent to which 
this system is not only strange and unacceptable in its 
legal roots for Western jurists, but how far it represents 
a complete and revolutionary change in the economic and 
social structure of the state. Although it is beyond the 
scope of this study to inquire into the economic and social 
trends and developments of these regimes, it is neverthe- 
less necessary to mention in this respect their general 
ideas. In modern times the legal system and the socio- 
economic structure of a state are deeply integrated. This 
is especially true in Communist dominated countries 
whose economic organization is ordained and controlled 
by a large number of laws, decrees, and governmental 
regulations.” 

There are three basic economic goals of People’s De- 
mocracies: first, the nationalization of the means of pro- 
duction; second, the subsequent introduction of the 
planned economy; and third, the people’s agrarian re- 
forms having as ultimate goals the socialization of 
agriculture. The initial legislation relating to these an- 
ticipated economic aims is established in the People’s 
Constitutions, while in detail these economic trends are 
shaped by a large number of special laws and decrees. 

In spite of their revolutionary basis and socialist char- 


18 STALIN, PROBLEMS OF LENINISM 29 et seg. (1934). See also FARBERov, 
GOSUDARSTVENOE PRAVO STRAN NARODNOI DEMOKRATII 34 et seg. (1951), and 
Gsovsk1, 1 Soviet Crvit Law 60-63 (1948). 

19 For a general survey of the economic policy of People’s Democracies, see 
Black, The People’s Democracies of Eastern Europe, EuroPpEAN Po.itTIcaL 
Systems 244-5 (1953), and S—ron-Watson, THE East European REVOLUTION 


(1950) 
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acter, the regimes of People’s Democracies nevertheless 
differ to some extent in their political structure, socio- 
economic forms, and legal provisions from the Soviet 
socialist system. This difference, however, lies not in the 
nature of the state system but merely in the political and 
economic forms which express this nature.” ‘The origin 
of the difference is both ideological and factual. Ideo- 
logically, the doctrine of scientific socialism foresees the 
establishment of various types of proletarian dictator- 
ships, and factually, the countries of the People’s Democ- 
racies are still in the transitory period in which Socialism 
is not completed, as it is in the Soviet Union, but in which 
only foundations are laid that will enable its establish- 
ment and functioning.” Soviet scholars, when pointing 
out the discrepancies between the two systems, obviously 
attempt to accomplish two things: first, to emphasize the 
primacy and the superiority of the Soviet system as the 
mother country of the socialist orbit, and second, to leave 
the door open for possible condemnation of any govern- 
ment of the People’s Democracies should such govern- 
ment, in the future, deviate from the “road to Socialism” 
as envisaged by the Soviet ideologists. 


II 
FUNDAMENTALS OF THE PEOPLE’S LAW 


Until 1917 the world was ruled by two basic legal sys- 
tems, the Common Law and the Civil Law. Although 
the historical development of these two systems, and their 
juridical aspect, have differed considerably, both have 
had in common many fundamental principles among 
which is the desire to determine the rights and duties of 
an individual toward other individuals and toward the 
community, independently of his social background, po- 
litical conviction or economic status. Hence, both sys- 


20 Cf. Soviet Scholars Discuss Problems of State and Law in the People’s 
Democracies, 1 CURRENT DIGEST OF THE SoviET Press 11 (1949). 


21 Jd. at 11-12. See also Rosa, op. cit. supra note 3 at 491 et seq. 
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tems are general and independent, and are not conceived 
to favor or protect this or that particular class in the 
society. 

This concept of the civil and common laws is vigor- 
ously contested by Marxist scholars who link the law to 
the doctrine of historical and dialectical materialism. 
For them the law and legal norms are not independent, 
less so unbiased, but are an offspring of economic condi- 
tions which in turn, are the reflex of the class struggle. 
They contend, therefore, in the “bourgeois-capitalist” 
order, the legal system, whether of common or civil law, 
is created by the ruling class, the capitalists, to protect the 
existing order and their economic and social interests.” 
Consequently, the Marxists deny the general and inde- 
pendent basis of the law and adopt instead the “class 
point of view” by which the law is the expression of the 
will of the ruling class. They thus arrive at the concept 
of the socialist law the aim of which is to protect only the 
interests of the toilers and to secure the stability of the 
socialist state. 

With the establishment of the Soviet State, in 1917, 
the socialist law became a reality. After having passed 
through several phases of theoretical interpretation and 
practical applications, the socialist law has entered, since 
1936,” into a more stable period, denoted “as the epoch 
of termination of the socialist reconstruction and gradual 
transition from socialism to communism.” In this 
epoch the socialist law is defined by Vyshinsky as “a 
system of rules of conduct established in a legislative pro- 
cedure by the power of the toilers, and expressing the will 
of the whole of the Soviet people which is guided by the 
working class with the Communist Party at its head for 
the purpose of protection, strengthening and development 


22 DENISOV, TEORIA GOSUDARSTVA, I PRAVA 364 et seg. (1948), and Barros, 
Uvop u pravo 42-43 (1950). 


23 The year of 1936, in which the Stalin Constitution was adopted, terminated 
the period of transition in the Soviet Union. 


24 GsovsKI, op. cit. supra note 18 at 180, 
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of socialist relations and the building up of a communist 
society.” *° 

Another Soviet jurist, Professor Denisov, simplifies 
the concept of the Soviet law by stressing its class char- 
acter and saying that the Soviet socialist law is “the legal 
formulation of the will of the working class insuring its 
leadership in the Soviet socialist society under present 
conditions when this society is surrounded by the cap- 
italist world.” * 

At the end of Word War II, therefore, the world was 
ruled by three legal systems, civil law, common law, and 
socialist law. ‘The question then arises as to whether or 
not with the establishment of the states of People’s De- 
mocracies the legal systems of these countries became 
phenomena sui generis, or were based on one of the pre- 
viously existing legal schemes. 

Answering this question, and keeping in mind the 
above exposed opinion that the governments of People’s 
Democracies represent a socialist type of government, it 
is obvious that the fundamentals of the people’s law do 
not correspond to the tenets of the civil or common law 
systems but are socialist in essence and in character. 
However, in view of the fact that People’s Democracies 
differ from the Soviet Government, if not in nature 
nevertheless in political and socio-economic forms which 
express this nature, it must be concluded that people’s 
law, although basically socialist is not identical with the 
Soviet socialist pattern. 

Thus, in attempting to formulate the concept of peo- 
ple’s law, we may say that it is socialist law which appears 
and is applied in the transitory period from capitalism to 
socialism through which the countries of People’s De- 
mocracies are currently passing. 

Scrutinizing this definition we see, first, that the peo- 


25 As formulated in connection with the XVIII Party Congress, and cited 
by Gsovski, ibid. 


26 Denisov, supra note 22, at 376. 
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ple’s law is socialist law. This means that the class char- 
acter of the people’s law is undisputed, and that conse- 
quently this law represents the favoring of the toilers and 
their promotion against other classes of the society. Its 
aim is to assure the eventual materialization of socialism, 
and its trend is directed to “break the resistance of the 
exploiters.” ” 

People’s law, furthermore, is the legal expression of 
the dictatorship of the proletariat, and serves as a power- 
ful weapon of the toilers in their struggle for power and 
its consolidation, and socialist construction. In view of 
the fact that in socialism there is no equality between the 
“people” and the “exploiters,” this law logically contains 
an unequal measure of rights for both groups. Juridically, 
this means that in the countries of People’s Democracies 
the law, although applied equally to all citizens in the 
determination of rights, contains a double aspect, one fa- 
vorable for the “toilers,” and another prejudicial for the 
“exploiters.” * 

We arrive at the same conclusions if we interpret the 
character of the people’s law using the method of histori- 
cal materialism, as suggested by Milan Bartos, professor 
of law at the University of Belgrade. This method does 
not exclude entirely the positive elements of other legal 
interpretations, but stresses the view that the law cannot 
be regarded independently but only as an integral part of 
the existing political and socio-economic organization 
which has developed as the result of the class struggle.” 

The second characteristic of the people’s law is that it 
appears, and is applied in the transitory period from capi- 
talism to socialism. As a consequence of this fact there 
are three pertinent peculiarities: the consistent inconsis- 
tency of the people’s law, its flexibility and ambiguity of 

27 Hrncevic, O klasnom karakteru nasih zakona, ARHIV ZA PRAVNE I DRUSTVENE 
NAUKE 19 et seg. (1949). Mr. Hrncevic is the Chief Justice of the Yugoslav 


Supreme Court, and an authority on the nature of the people’s law. 
28 Td. at 21. 


29 BarTos, op. cit. supra note 22, at 42-48. 
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interpretation, and the great number of its articulate 
forms. 

The term consistent inconsistency may appear strange 
to Western jurists who are accustomed to a logical and 
straight reasoning in law. Yet this expression seems to 
have the correct connotation when the characteristics of 
the socialist law in the transitory period are discussed. It 
denotes, on the one hand, the consistent basic foundation 
of this law, but on the other hand, it indicates the incon- 
sistent legal forms which express and secure this founda- 
tion. 

For Marxists the main question of every revolution is 
the question of state power.” It is of paramount impor- 
tance in whose hands the power in the state is vested, 1.e., 
which group controls the machinery of the state. Marx- 
ian ideologists assert that tactical maneuvers, compro- 
mises, retreats, deviations and failures are permitted” 
as long as state power remains totally, unconditionally 
and constantly in the hands of the proletarian class, led 
by the Communist Party. All these actions emanate from 
the proletarian state, and are aimed either toward the 
strengthening of the proletarian state or the providing for 
a necessary breathing spell should this be required. 
Hence, the purpose of these measures is not to disintegrate 
the revolution but to eliminate the non-proletarian classes. 
For this reason, it is not a question “of reforms or com- 
promises and agreements, as such, but of the use which is 
made of reforms and compromises.” ” 

In this clear cut theory we can distinguish two ele- 
ments: (1) the stable factor—the political power, and 
(2) the changeable factor—the means through which this 
constant is assured. ‘This means that while the legal pro- 
visions securing political power, often expressing re- 
forms, compromises or agreements, may be thoroughly 

30 GENOVSKI, VLASTA I UPRAVLIENIETO v NARODNA REPUBLIKA BLGARIA 
5-12 (1950). 


31 STALIN, LENINISM 32 (1942). 
32 STALIN, op. cit. supra note 11, at 101-102. 
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inconsistent within themselves, their ultimate goal re- 
mains consistent, 1.e. the invigoration of a determined 
stable premise. 

It is from this angle only that we can appraise and 
understand the idea of the consistent inconsistency of the 
people’s law. The transitory period in which this law 
appears is a stage of revolution. This fact enables us to 
understand certain phenomena of people’s law that other- 
wise may be uncomprehensible or erroneously inter- 
preted. It will be remembered that in 1921, during the 
transitory period of the Soviet Union when the New Eco- 
nomic Policy (NEP) was introduced by Lenin, the 
NEP’s legal basis was not only inconsistent with the pre- 
vious Soviet laws, but was very much similar to the legal 
principles of the Western states. Private corporations 
were permitted, foreign capital investments invited and 
encouraged, and legislation introduced which assured a 
normal functioning of these economic forms. Political, 
economic and legal experts of the West were puzzled by 
this change and ready to believe that the Soviet Union was 
on its way to a capitalist system of economy. Today, of 
course, it is clear to everybody that this was not the case. 
While the Western scholars interpreted these new legal 
and economic measures by their usual legal reasoning, the 
Communists, on the contrary, believed in the theory of 
the consistent inconsistency of the socialist law in the tran- 
sitory period, and were confident that this new economic 
and legal policy was adopted to strengthen the proletarian 
state, not to dissolve it. 

Currently, the consistent inconsistency of the people’s 
law, although present in all the countries of People’s 
Democracies, is most accentuated in China and in Yugo- 
slavia. Uninformed observers may again be inclined to 
believe that the recent legal trends of these two states are 


83 Legal and economic foundations of N. E. P. are discussed in VySHINSKY, 
Tue Law or THE Soviet StaTE 102 (1948) and RocHestTer, LENIN ON AGRAR- 
IAN QUESTION 127-33 (1942). 


f 
| 
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aiming at the introduction of some sort of moderate social- 
ism, considerably different from the Soviet pattern, in 
which semi-capitalistic economic forms, and a moderate 
volume of political freedom will be allowed. Such an 
opinion is entirely erroneous, and is not based on the so- 
cialist interpretation of the people’s law. 

The people’s law of China, seeking to establish the basis 
for a normalized trade and to find the mode for interna- 
tional capital investments, or exchange of commodities, 
is due entirely to China’s specific socio-economic condi- 
tions and to its background as a colonial and backward 
country. This legal trend, however, is considered by the 
Chinese rulers to be appropriate for the present stage, and 
as a temporary measure only, and is not an ultimate goal 
in itself.** 

In Yugoslavia, the inconsistency of the people’s law is 
dictated primarily by the present political and economic 
relations of the Yugoslav State with the West. It is be- 
yond doubt, however, that the new Yugoslav legal trend 
is not directed toward the dissolution of the People’s 
Authority, but is articulated to profit from existing condi- 
tions in order to reinforce the political and economic 
power of this proletarian state.” 

Until the present transitory period is terminated this 
characteristic of the people’s law is of substantial impor- 
tance. That which is happening today in Yugoslavia or 
China, may occur in a similar form in any other country 
of People’s Democracy. The question then arises as to 
whether or not this represents an intrinsic mutation of its 
law and legal system. Of course it does not; since as long 
as the stable factor—the political power in the state re- 
mains unaltered, the legal trends, regardless of the form 
they may assume, cannot be considered as a genuine trans- 
formation of the people’s socialist law into a democratic 
legal system. ‘To adopt any other point of view, especial- 


34 See Yu Huai, supra note 10. 
35 BarTOoOS, op. cit. supra note 22, at 158-59. 
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ly that of attempting to evaluate these alterations by the 
mere words of their legal forms, would lead our jurists 
to erroneous conclusions which, sooner or later, will be 
overruled by subsequent events and factual situations. 
The second characteristic of the people’s law is flexi- 
bility and ambiguity of its interpretation. All countries 
of People’s Democracies, before the new regimes came 
into power, had their established legal systems. Obviously, 
a considerable interval of time was needed before the old 
legal norms could be changed or adopted to the new situa- 
tion. In order to avoid a legal vacuum, therefore, some 
of the countries applied, expressly or tacitly, the prin- 
ciple that all previous legal provisions remained in force 
if not in conflict with the “achievements of the people’s 
revolution,” or not contrary to the rule of the “people’s 
authorities.” ** When new regimes became stabilized, it 
was assumed that the previous laws and decrees became 
invalid. This invalidity was either explicitly declared 
by special decrees,” or stated or implied in the new con- 
stitutions.” In the meantime, the interpretation of valid- 
ity or non-validity of previous norms was left to the courts 
and legislative commissions which issued their authorita- 
tive opinions, comments and instructions. These docu- 
ments constituted a part of the people’s law and were sel- 
dom, due to the complex situation, uniform and consistent. 
New laws and decrees, although modeled largely after 
the Soviet pattern, had to be executed under conditions 
varying from those prevailing in the Soviet Union. This, 
of course, required a certain amount of flexibility and 
often an ambiguous interpretation of their texts. An addi- 


36 soe the Yugoslav Law on the Validity of the Previous Legislation of Feb. 
13, 1945. 

37 This view was adopted in Bulgaria and in Yugoslavia. See the Bulgarian 
law repealing all the laws and decrees in force prior to Sept. 9, 1944, of 
Nov. 20, 1951, and the Yugoslav law of the same nature, of Oct. 23, 1946, re- 
pealing all legal provisions valid prior to April 6, 1941. 

88 The Czechoslovak Constitution of 1948, Art. 173, and the Draft of the 
Chinese Constitution of 1949, Art. 17, declare void all previous legal norms in 
conflict with the constitutions. In other constitutions this nullity is implied 
in the preambles. 
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tional reason for flexibility was the desire to leave the 
door open for political authorities to interpret the law, 
not only with respect to materialistic dialectics,” but in 
the manner which was deemed to be most expedient in 
given circumstances.” This explains, for example, why 
the laws regulating the establishment and functioning of 
collective farms have been in all the countries of People’s 
Democracies, interpreted both arbitrarily and ambigu- 
ously, depending on the fluctuating political and eco- 
nomic conditions.” 

The arbitrary and ambiguous interpretation of the peo- 
ple’s law is well defined by Professor Bartos who, in 
discussing its characteristics says, “The socialist legal 
system holds that the legal relations are in their essence 
subordinated to the process of production. Consequently, 
these relations are not sacred, or considered vested rights, 
or of absolute value, but it is the people who, through 
their representatives, define their actual basis which, in 
the given moment, corresponds best to the stage of the 
development of socialist production. To speak about 
vested rights in socialism is the same as to favor counter- 
revolution.” “ 

The third characteristic of the people’s law is the great 
number of its legal forms. Authoritarian systems require 
constant regulation, and a considerable increase in the 
bureaucratic machinery of the state. Many things which 
in the free world and in the market economy are managed 

39 For the methods of interpretation in the socialist law, see GsovskKI, op. cit. 
supra note 18, at 217 et seq. and Bartos, op. cit. supra note 22 at 42-48. 

40 A good example is the recent Authentic Interpretation of August 3, 1953, 
issued by the Yugoslav Parliamentary Legal Commission, proclaiming the 
equality of property rights between the Yugoslav and United States citizens. 
This interpretation is in obvious conflict with the previous laws on confiscation 
of foreign property, but was issued to dodge the claims of United States citizens 
against the Yugoslav State at this particular time. 

41 See the speech of the Hungarian Premier Imre Nagy, of August 7, 1953. 
A good annotation of this speech can be found in HIGHLIGHTS OF CURRENT 


LEGISLATION AND ACTIVITIES IN Mip-Europre (published by the Library of 
Congress, 1953, hereafter cited as HIGHLIGHTS). 

42 Bartos, op. cit. supra note 22, at 166-67. This clear-cut statement hardly 
needs any comment, but may serve as an indication to those who are ready to 
interpret the current Yugoslav laws by their text only, and regard them as a 
Yugoslav rapproachment with the West. 

2 





528 THE GEORGE WASHINGTON LAW REVIEW 


automatically, must be legislated by the state in socialist 
communities.“ If we add to this phenomenon the fact 
that in the countries of People’s Democracies socialism is 
still in experimental construction, and that all previous 
laws had to be replaced by the new ones, we can better 
visualize the great number of laws, decrees, regulations, 
official instructions, amendments, and so forth, which 
were promulgated in these countries since the new re- 
gimes came into power. In Hungary, for example, in the 
period 1947-1949, over 5,300 laws and decrees, not count- 
ing other types of legal provisions, were put into effect. 
In Czechoslovakia, in the period 1948-1952 over 1000 
laws and decrees were promulgated,“ while in Yugo- 
slavia, the number of various legal provisions, including 
laws, decrees, regulations, amendments, official inter- 
pretations, etc., in the period 1945-1952 was over 6,800. 

To sum up, it is evident that a considerable amount of 
research is necessary if the substantive law relating to 
any particular matter is to be determined. Even if one 
is lucky enough to find out the pertinent legal norm, 
however, the question remains how in a specific case this 
provision will be interpreted by the people’s authorities, 
and whether the legal norm will remain in force when 
needed, due to the consistent inconsistency of the people’s 
law. 


III 


CONSTITUTIONAL PROVISIONS AND 
POLITICO-ADMINISTRATIVE STRUCTURE 


Constitutional provisions of People’s Democracies may 
be divided into three main groups: those pertinent to 
political and administrative organization of the state and 
defining the rights of the citizens, those regulating eco- 
nomic conditions, and those governing the judicial sys- 


43 SCHUMPETER, CAPITALISM, SOCIALISM AND Democracy 205 et seg. (1948). 


44See the Hungarian OrriciaL CoLLEcTION oF LAws AND Decrees, 1947- 
1949, and also THE ZpirKA ZAKONU of Czechoslovakia (1948-1951). 
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tem. All new constitutions state expressly that the power 
in the state derives from and belongs to the people.* This 
statement by itself, if appraised by Western standards, 
would have no particular meaning; after all, the power 
in all democratic states of the West is vested in the people. 
In this case, however, in view of the previously explained 
meaning of the term “people,” and taking into considera- 
tion the fundamentals of the people’s law, this constitu- 
tional rule has an entirely different connotation. 

The socialist theory of constitutional law rejects the 
established theory of the separation of powers accepted 
in all modern democratic constitutions, stressing instead 
the absoluteness of one factor—the “people,” 1t.e. the 
“toilers’—in all three branches of the state authority.“ 
This theory is known as the doctrine of the popular or 
people’s sovereignty,” and differs from the Western con- 
cept of sovereignty in that, according to the Marxist schol- 
ars, the sovereignty is not vested in the state as such, but 
directly in the people. This theory, does not exclude the 
division of the state powers into the three commonly 
known branches, legislative, executive and judicial, but 
it denies that these can act independently, and thus cre- 
ate a system of checks and balances. On the contrary, all 
three branches of the state authority emanate in theory 
from one sole source, the people, who direct and coordi- 
nate their functions. 

The authority of the people is exercised through the 
National Assembly which appears under different names 
in various countries, but in essence retains identical 
powers.” This body is empowered with the following 


45 See the following Constitutions: Albanian, Art. 4; Bulgarian, Art. 2; 
Chinese (Draft) Art. 12; Czechoslovak, Art. 1; Hungarian, Art. 2; Mon- 
golian, Art. 3; Polish, Art. 3; Romanian, Art. 4; Yugoslav, Art. 6. 

46 See Razi, La Constitution de la Republique Populaire de Roumanie, 2 
REVUE INTERNATIONALE DU Droit Compare 18 (1951), and VysSHINSKY, op. cit. 
supra note 33, at 312-22 and FarsErov, op. cit. supra note 3 at 40-45 and 77-85; 
see also 1 GsovsKI, op. cit. supra note 18, at 74-75. Black, The People’s De- 
mocracies of Eastern Europe, supra note 3, at 235. 

47 Black, The People’s Democracies of Eastern Europe, supra note 3, at 235. 

48 VYSHINSKY, op. cit. supra note 33, at 319. 

49 See the following Constitutions: Albanian, Art. 41-60 and 79-80; Bul- 
garian, Art. 15-37 and 56-64; Chinese (Draft), Art. 12; Czechoslovak, Art. 39- 
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fundamental rights: to elect the officers forming the Pre- 
sidium of the Assembly; to appoint and discharge the 
Council of Ministers (the Cabinet) ; to vote the laws and 
decrees; to elect the judges of the Supreme Court; and 
to appoint and dismiss the General Prosecutor of the 
state. The National Assembly is thus one of the consti- 
tutional peculiarities of the People’s Democracies which 
differs fundamentally from the two Western democratic 
schemes—the presidential and parliamentary systems. It 
has no counterpart in genuine democracies in that it con- 
trols all three constitutional branches, legislative, execu- 
tive and judicial. Although closely approximating the 
Soviet system it nevertheless is at variance with the latter 
in certain important aspects which we shall review in our 
subsequent discussion. 

The fact that some of the People’s Republics, like 
Czechoslovakia or Yugoslavia, are federative states com- 
posed of two or more federative units or autonomies and 
have some sort of bicameral system, does not curtail the 
power of the National Assembly. Whatever the apparent 
autonomous rights of these federative entities may be, 
they are subjected to the control of the Assembly and 
considered void if opposed to the laws issued by it.” 

The administrative structure of People’s Democracies 
is basically regulated by the constitutions,” and then sup- 
plemented by special laws. This arrangement is denoted 
in Marxist literature as “democratic centralism”™ the 


41; Hungarian, Art. 10-21 and 36-44; Mongolian, Art. 13-27; Polish, Art. 15-28 
and 46-55; Romanian, Art. 22-41 and 64-76; Yugoslav, as amended by the Law 
of January 13, 1953, Art. 13-23 and 124-128. For a discussion of the amend- 
ments of the Yugoslav Constitution, see HicHiicHts 19-20 (No. 1, 1953). 
It should be mentioned that the Czechoslovak Constitution differs slightly in 
this respect from other Constitutions. The reason for this disparity is the 
fact that the Czechoslovak Constitution was drafted in 1948 when President 
Benes refused to sign it in the presented form. The subsequent Czechoslovak 
laws, however, have emulated the political and economic conditions in the State 
with other countries of People’s Democracies. 

50 Czechoslovak Constitution, Art. 109; Yugoslav Constitution, Art. 97. 

51 See the following Constitutions: Albanian, Art. 61-78; Bulgarian, Art. 
38-55; Czechoslovak, Art. 80-92 and 122-133; Hungarian, Art. 22-35; 
ro Art. 28-55; Polish, Art. 29-45; Romanian, Art. 42-50; Yugoslav, 
Art. 4 

52 See Mankovski, The New Stage in Development of the People’s Democ- 
racies as States of Socialist Type, 2 THe Current DIGEST oF THE SoviET Press 
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basis of which constitutes the local people’s committees 
(or councils). These do not resemble the self-governing 
bodies in Western democracies but are “agencies of state 
authorities in the hands of the working masses,” and 
“offer the guarantee for the participation of the toilers in 
the state administration.” ** These committees are based 
on the so-called “principal of dual responsibility,” a phe- 
nomenon unique for the socialist order, which in common 
language means that they serve a twofold purpose: to 
execute the orders of the Government on the terrain, and 
vice versa, as a source of pre-arranged “mass movements” 
for any action of the Government which must be justified 
as the “desire of the people.” The second layer in “dem- 
ocratic centralism” consists of the people’s district com- 
mittees, then follows the people’s provincial committees, 
and finally the central government. In federative states, 
or those with autonomous provinces or governments such 
as Yugoslavia, such governments are interposed between 
the district committees and the Federal Government. 

The election, functioning and jurisdiction of people’s 
committees are regulated in special laws identical in their 
fundamental provisions in all the countries.* These pro- 
vide for the electoral procedure of the committees and 
their scope in economic, social and cultural activities by 
linking local requirements with the general task of the 
state. They also formulate the authority of the commit- 
3-8 (1950), and Dimov, People’s Councils in Bulgaria, For Lastinc PEACE, 
FoR Peopte’s Democracy, (No. 217, 1953). See also GENOVSKI, op. cit. supra 
note 30, at 107-18. For the role of the Communist Party in the system of 
Democratic Centralism, see Kostin, Demokraticheski centralizm neziblenit zakon 
partinoizhizni, BoLsHEvIK 53-63 (No. 2, 1950). 

53 Mankovski, supra; also Tung Pi-wu, Strengthen the Work of the People’s 
Representative Conferences, Peorte’s Cu1na (No. 8, 1952). 

54 See the following statutes: Albania, The Law on People’s Councils of 
August 8, 1946; Bulgaria, The Law on People’s Committees of February 17, 
1948; China, The Law on People’s Representative Conferences of 1949; Czecho- 
slovakia, The Law on the Organization of the Local People’s Committee of 
February 28, 1950; Hungary, Law I of 1950, on Local People’s Committees ; 
Mongolia, Constitution, Art. 43-58; Poland, The Law on the Local Committees 
of March 20, 1950; Romania, The Law on the Local People’s Committees 
of January 13, 1949; Yugoslavia, The Law on People’s Committees of April 
1, 1952. For a general survey of this topic, see Kotok, Osnovnie principii 


predstavitelnoi sistyemi v stranah narodnoi demokratii, 2 SoveTSKOE GOSUDARST- 
vo 1 Pravo 35-47 (1949). 
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tees in the maintenance of public order, observation of 
the people’s law, protection of socialist property, and co- 
operation in the defense of the state. 

It goes without saying that these people’s committees 
are totally and efficiently controlled by the respective 
Communist parties. In their structure, however, they do 
not rely on the members of the Communist party alone 
but are based on wider political organizations called Na- 
tional Fronts.” This feature of the people’s government 
is another peculiarity which distinguishes them from the 
soviet model. While according to the Soviet Constitu- 
tion, Art. 126, the only political organization permitted 
is the Communist Party, such provision cannot be found 
in People’s Constitutions, although the most recent among 
them, the Albanian and the Rumanian Constitutions, con- 
tain rulings expressing basically the same idea.” 

National Front may be defined as an apparent coalition 
of various political groups under the control and leader- 
ship of the Communist Party which in the transitory pe- 
riod facilitates the functioning of the people’s govern- 
ment.” It should be made unmistakably clear, however, 
that other political groups, with the exception of the Com- 
munist Party, insofar as they still exist within the Nation- 
al Front, have lost every possibility of independent politi- 
cal actions, and serve as a pseudo-democratic facade while 
socialism is in process of formation. Hence, all the “elec- 
tions” or “revocation” of the members of the General 
Assembly or people’s committees, are a farce, because, as 
stressed by the Marxist authors, the primary concern of 
the people’s authorities is “not the formality of the elec- 


55 This political organization appears under various names but has every- 
where the same basic structure and purpose. In Bulgaria it is the Fatherland’s 
Front; in Romania, Independent Front; in China, People’s Democratic United 
Front; and in Yugoslavia, Socialist Front. 


56 Albanian Constitution, Art. 21, and Romanian Constitution, Art. 86. 


57 See Dimitrov, supra note 3, at 232; KarpELJ, THe ComMMUNIST Party oF 
YUGOSLAVIA IN THE STRUGGLE FoR NEw YUGOSLAVIA, FOR PEoPLE’s AUTHORITY 
AND FOR SOCIALISM 77 et seg. (1948). 
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tions but their substance,” ® 1.e. that the candidates of the 
Communist party are elected. 

All constitutions contain provisions formulating the 
constitutional rights of the citizens, usually known in the 
West as the Bill of Rights. Judging by mere words the 
safeguard of the basic personal rights is perfect and most 
complete. The inviolability of person, freedom of speech, 
association, press and public meetings, together with the 
most advanced social rights, such as old age insurance and 
invalid pensions are guaranteed. Here again, however, 
the Western interpretation of these norms is of little 
value. They must be appraised in light of general princi- 
ples of people’s law, and in accordance with other pro- 
visions of the Constitutions which state expressly that 
the use of these rights for “undemocratic purposes,” and 
with intention of changing the established political and 
socio-economic order is not permitted and will be pun- 
ished by the law.” 

The constitutions provide for the separation of church 
and state and purport to guarantee the freedom of reli- 
gion.” The provisions for state-church separation should 
not be identified with the similar concepts in the West, 
however, but must be considered as an integral part of the 
materialistic doctrine of People’s Democracy. Therefore 
this segregation is effected not to stress the independence 
of the Church and its organizations, or to facilitate their 
spiritual guidance, but is intended to eliminate all influ- 
ence of the Church from the public life. Thus the “free- 
dom of religion” assumes an entirely different aspect from 
that which we are accustomed to understand in truly dem- 

58 Lui Shao-chi, On the People’s Representative Conferences, 3 NEw Democ- 
racy (1951). 

59 See the following Constitutions: Albanian, Art. 20; Bulgarian, Art. 82-87; 
Chinese (Draft) Art. 5; Czechoslovak, Art. 2-25; Hungarian, Art. 57; Mon- 


golian, Art. 88-104; Polish, Art. 71; Romanian, Art. 85; Yugoslav, Art. 27. 
60 See, e.g., Bulgarian Constitution, Art. 87, or Yugoslav Constitution, Art. 


61 See the following Constitutions: Albanian, Art. 18; Bulgarian, Art. 78; 
Czechoslovak, Art. 15-17; Hungarian, Art. 54; Mongolian, Art. 94; Polish, 
Art. 70; Romanian, Art. 84; Yugoslav, Art. 25, 
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ocratic countries, and the presence of religious organiza- 
tions is permitted rather for reasons of expediency than 
as an established policy. This trend is discernible from 
numerous laws and decrees regulating the life of religious 
communities.” The general tendency of these laws is to 
submit to the control of the state the Church’s officials, 
limit the sphere of their functions, and to direct their 
actions in a manner which is the most convenient for the 
people’s state. Powerful weapons in this state-church 
struggle are the government controlled and sponsored 
“syndicates” of priests and ministers through which the 
: a8 ; ; 
people’s authorities foster the disobedience to the church 
hierarchy and promote the idea of a “people’s church.” 

Constitutional provisions which regulate the economic 
system relate to fundamental principles only. The eco- 
nomic life in detail and its operating forms are governed 
by a great number of special laws. Generally speaking, 
constitutional provisions may be subdivided into three 
sections: those ordering the nationalization of the means 
of production and the functioning of planned economy; 
those anticipating people’s agrarian reforms and estab- 
lishing the foundations of a socialized agriculture; and 
those regulating the volume and manner of the private 
economic sector. 

The constitutions declare that the bulk of the means 
of production in the state belongs to the community, and 
can be owned and operated either by the government or 
by various cooperative organizations. Among the means 
of production belonging to the collective, the Constitu- 
tions specifically enumerate: mineral wealth, water power 

62 For the most important regulations governing the state-church relations 
in the various states, see: for Bulgaria, The Law on the Churches of Feb. 
24, 1949. An English abstract of this Law may be found in Documents on 
International Affairs 433-35 (1953); Czechoslovakia, The Law on the Gov- 
ernment Bureau for Church Affairs of October 14, 1949; Hungary, Law I, 
1951, on the establishment of the Government Bureau of Church Affairs; 
Poland, Decree of Feb. 3, 1953 on the Appointment of Clergymen (annotated 
in Hicuuicuts 14-17 [No. 4, 1953]); Romania, Decree No. 177 of Aug. 4, 
1948, on the Practice of Religion in Romania; Yugoslavia, The Law on the 


Legal Status of the Religious Communities of May 27, 1953 (annotated in 
Hicuuicuts 19-20 [No. 2, 1953]). 
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resources, means of communications, industrial and com- 
mercial enterprises, and banks and insurance corpora- 
tions. The process of nationalization has been term- 
inated in all the countries, and has resulted in another 
phenomenon—planned economy—which has necessitated 
extensive regulation. —The Plans have been of two types: 
two year plans aiming at the rehabilitation of the war- 
torn economies, and subsequent five or six-year plans 
establishing the foundations of a future socialist econ- 
omy.” 

The land, though considered as one of the most im- 
portant means of production, has not yet been national- 
ized in the countries of People’s Democracies. In this 
respect the People’s Democracies differ from the Soviet 
Union where, according to Art. 6 of the Constitution, the 
land is owned by the state. The Constitutions of People’s 
Democracies adopt instead the principle that the land be- 
longs to those who cultivate it, i.e. to the peasants.” Ex- 
cept for Czechoslovakia and China, this particular con- 


stitutional provision does not use the term “ownership” 
of the land by those who till it, which in all native lan- 
guages carries the connotation of an unlimited right of 
property, but employs instead the term “belonging” 
which denotes a much weaker legal basis. This employ- 
ment, obviously, is in accordance with the Soviet point of 
view that the land, although nationalized, can still belong 


63 See the following Constitutions: Albanian, Art. 7-10; Bulgarian, Art. 
6-8; Chinese (Draft), Art. 30; Czechoslovak, Art. 146-158; Hungarian, Art. 
4-7; Polish, Art. 7-11; Romanian, Art. 6-8; Yugoslav, Art. 14-17. 

64 A detailed examination of Economic Plans is beyond the scope of our 
inquiry. The Laws establishing and regulating the Plans were published also 
in English, French, German, and Russian translations in addition to the native 
languages. More information on this subject may be found in Prsery, Inpus- 
TRIALIZATION OF PEASANT Europe (Bibliography, 1953). See also SETon- 
WATSON, op. cit. supra note 19, at 230-65; WaARRINER, REVOLUTION IN EASTERN 
Europe (1950) (a pro-communist analysis) ; Dimitrov, Nacioualizacia promish- 
lenostt «4 stroitelstvo krupnot socialisticheskoi industrii v evropskih stranah 
narodnoi demokratii, EvROPESKIE STRANI NARODNOI DEMOKRATII NA PUTI K 
SOCIALIZMU (1951). 

65 See the following Constitutions: Albanian, Art. 12; Bulgarian, Art. 11; 
Chinese (Draft), Art. 27; Czechoslovak, Art. 59; Hungarian, Art. 7; Polish, 
Art. 10; Romanian, Art. 8; Yugoslav, Art. 19. Mongolia, akin to the Soviet 
Union, declares the land to be common property of which private ownership is 
expressly forbidden. (See Mongolian Constitution, Art. 5). 
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to collective farms and their members.” ‘These land 
tenure provisions have served as the base of the people’s 
agrarian reforms which were carried out in all the coun- 
tries, and brought about the radical distributions of the 
land among landless and “dwarfed-holding” peasants.” 
The land was confiscated from landowners, wealthier pea- 
sants, churches and monasteries without compensation. 
These particular laws defined also the maximum land 
holding permitted in private ownership, which in some 
countries, like Yugoslavia, is limited to twenty-four acres 
of arable land. The agrarian reforms, although needed 
in principle in such countries, as Hungary, Poland or 
China, were in their essence used as a means of political 
propaganda for the New Regimes, attempting to attract 
the sympathies of the poor peasants. ‘The regimes 
have never considered these reforms as a goal per se, 
but have regarded them only as a transitory stage on the 
road to nationalization of land and socialization of agri- 
culture. In order to facilitate the attainment of these 
ultimate goals the constitutions provide, in general terms, 
for the creation of cooperative societies, aided, controlled 
and directed by the Government.” 

The provisions determining the volume and the mode 
of private initiative in economy vary in different consti- 
tutions.” Individual economic enterprise is still per- 
mitted in principle, but cannot be operated against the 
interest of the “people,” or adverse to the established 
planned economy. Numerous special laws, decrees and 


66 Art. 8 of the Soviet Constitution. 

67 For individual laws on agrarian reforms, see ZAKONODATELSTVO STRAN 
NARODNOI DEMOKRATII (1951) (Russian text of the most important laws and 
decrees in the countries of People’s Democracies). Volumes for Albania, 
Bulgaria, China, Czechoslovakia, Mongolia, Hungary, Poland, and Romania 
were published. See also Kazantsev, Zemelnie reformi v stranah narodnoi 
demokratii, SoverskoE Gosupartsvo 1 Prava 18-32 (No. 6, 1949); Liu Shao- 
chi, On the Agrarian Reform Law, 2 PropLe’s CHINA (1950). (The text of 
the Law of June 23, 1950 is attached in English translation.) 

68 Constitutions: Albanian, Art. 12; Bulgarian, Art. 11; Czechoslovak, Art. 
157 : Art. 8; Polish, Art. 12; Romanian, Art. 10-12; Yugoslav, 
Art. 18. 

69 Albanian, Art. 11; Bulgarian, Art. 9; Chinese, Art. 30; Czechoslovak, Art. 
pny oe Art. 8; Polish, Art. 12; Romanian, Art. 10-12: Yugoslav, 
Art. 4 
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regulations, issued on the basis of these constitutional 
provisions, regulate in detail the volume and functioning 
of private economic enterprises. In this respect too, the 
Constitutions of the People’s Democracies differ from the 
Soviet Constitution which expressly limits private initia- 
tive, stating that “the law permits small private economy 
of individual peasants and handicrafts men based on their 
own labor and precluding the exploitation of the labor of 
others.” This disparity is due chiefly for two reasons: 
first, the economies of People’s Democracies are in a tran- 
sitory period in which socialism is only in a state of con- 
struction but not in full operation, and second, specific so- 
cio-economic conditions in these countries, at variance 
from those prevailing in the Soviet Union, require, at 
least for the time being, a greater tolerance of private 
economic relations. 

The language used in the constitutional provisions reg- 
ulating the private economic sector is often equivocal, and 
leaves the door open for intervention at any time of the 
political authority to interpret these provisions as it sees 
fit. The most liberal are the Czechoslovak and Chinese 
Constitutions; the former guarantees private enterprise 
employing up to 50 employees,” and the latter offers pro- 
tection for any private economy “beneficial to the national 
welfare and the people’s livelihood.” * The most intol- 
erant are the Rumanian Constitution which, although rec- 
ognizing the private capitalist sector, declares that “the 
people’s democratic state consistently pursues a policy of 
restricting and dislodging the capitalist elements,” and 
the Polish Constitution which limits the private economic 
activity to “the production of farmers, craftsmen and do- 
mestic handicraft provided this is done within the frame 
of existing legislation.” ™ 

70 Art. 9 of the Soviet Constitution. 

71 Art. 158 of the Czechoslovak Constitution. 

72 Art. 30 of the Chinese Constitution (Draft). 

73 Art. 11 of the Romanian Constitution, and Art. 12 of the Polish Constitu- 


tion. The Mongolian Constitution guarantees only the private ownership of 
certain implements, mostly agricultural. See Mongolian Constitution, Art. 6. 
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This tolerance of the remnants of private economy is 
temporary and it is the tendency in all the countries, 
except, perhaps, in China and in Yugoslavia, to increase 
the restrictions. This trend is changeable, however, 
and may assume various forms in the future. Neverthe- 
less, it would be erroneous, as long as the political char- 
acter of these Regimes does not change, to consider any 
liberalization as a goal per se, or as creating vested 
rights in those who operate today, or may indulge in the 
future, in private economic transactions. The purpose 
of such measures is, if and when permitted, to strength- 
en the political power and economic potential of the 
Regimes at the time, and they will not lead, as some may 
believe, to a type of capitalist economy in these states. 


IV 
PEOPLE’S JUSTICE AND ITS ORGANIZATION 


In the socialist order the courts are defined as the or- 
gans of the state which enforce the state power in the 
interest of the ruling class, 1.e., for the benefit of the 
“toilers,” and are a weapon of the dictatorship of the 
proletariat.* Hence, the people’s justice is not a mere 
reorganization of the previous legal system, but is a 
completely new arrangement based on the class view of 
the organization of the state.” 

The foundations of the people’s judicial system are laid 
in the Constitutions," while the organization and the 
functioning of the people’s courts are regulated by spe- 


74 Srzentic et al., PrepcovoR ZAKONU 0 UREDENJU NARODNIH SUDOVA 6-7 
(1949) ; 1 Gsovsx1, - cit. supra note 18, at 247-52. 

75 Although the judiciary system of the People’s Democracies is modeled 
after that of the Soviet pattern, there are nevertheless some differences. For 
example, the election of qualified judges is recommended wherever consistent 
with both security and efficiency of the legal procedure. (See, e¢.g., Art. 20 
of the Yugoslav Law on the Organization of Justice) ; 1 Gsovsx1, op. cit. supra 
note 18, at 836-41; GeENovsk1 et al., OSNOVI NA DRZHAVATA I PRAVOTO NA 
NaropNaTa REPUBLIKA BicariA 101-2 (1951); Nitulescu, Nousa lege de 
organizare judicatoreasca, 4 Justitia Nova (1952) ; CHIELEWsKI, Novi CHAR- 
AKTER SADOW (1951). 

76 See Constitutions: Albanian, Art. 79-90; Bulgarian, Art. 56-63; Czecho- 
slovak, Art. 134-145; Hungarian, Art. 36-41; Mongolian, Art. 59-71; Polish, 
Art. 46-56; Romanian, Art. 64-76; Yugoslav, Art. 115-128. 
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cial laws.” To perceive better the substantial changes 
which have occured as a result of the introduction of the 
system of people’s justice, a few words must be said about 
the previous judicial organizations in these countries. 

In all European countries of People’s Democracies,” 
the system of courts was basically identical and founded 
on the Franco-German model. Two types of courts of 
first instance—County and District courts—and two types 
of appellate courts—the Courts of Appeal and the Su- 
preme Court—had secured an appropriate and efficient 
functioning of justice. The requirements for the legal 
profession were rigid, and both judges and lawyers were 
submitted to long academic and practical training before 
they were admitted to the bench or to the bar.” The 
judges were appointed, but had to start from the bottom, 
t.e., from the county courts, and were promoted on the 
basis of their professional abilities, and were independent 
in their decisions. The institution of the jury was, gen- 
erally speaking,” unknown but due process of law was 


assured by qualified judges who decided in panels, and 
by the right of appeal. In commercial cases only, a lay- 
man was admitted to a seat at the bench as one member of 
the panel of three in order to facilitate the proper use of 
commercial customs and practices. 

The new people’s judicial system represents the “pop- 
ularization of justice.” This is accomplished through 


77 See the following statutes: Albania, The Law on the Organization of the 
Courts of Aug. 13, 1946; Bulgaria, The Law on the People’s Courts of Nov. 
7, 1952; China, The Laws on People’s Courts of Jan. 14, 1950, March 21, 
1952, and March 28, 1952; Czechoslovakia, The Law on the Democratization 
of Justice of Dec. 22, 1948; Hungary, Law XI of 1949, On the Organization 
of Justice; Poland, The Law on the Organization of the Courts, Uniform Text, 
of Aug. 16, 1950; Romania, Decree on the Organization of Courts, of June 
5, 1952; Yugoslavia, The Law on the Organization of Courts of June 17, 1946. 

78In China, until 1949, the judicial system in force was also modeled on 
Franco-German pattern. See THE Lawyers Directory 1663-67 (1948). 


79 Some of the oldest and most reputable European universities, like those of 
Prague or Cracow, were the centers of legal education. After the completion 
of academic work, three to five years of practice were required before the 
candidates were admitted to the examinations for the judges or for the bar. 


80 The jury was used for certain types of criminal offenses only, especially 


in Czechoslovakia. In other countries the jury was either abolished or never 
put into effect. 
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two basic measures: the election of the judges by the 
“people,” and the introduction into the judicature of a 
great number of laymen, called people’s jurors, or as- 
sessors. 

Furthermore, several Constitutions declare expressly 
that the duties of the people’s court are, “to punish the 
enemies of the working people, to protect and safeguard 
the state, the social and economic order, and the institu- 
tions of the people’s democracy and the rights of the 
workers, and to educate the working people in the observ- 
ance of the rules governing the life of a socialist com- 
monwealth.” * 

The total destruction of the old judicial system was an 
immediate aim of the New Rulers. Their reasons were, 
as a Communist writer points out, that “the old judicial 
organization, of bourgeois model, supported in its bulk 
by reactionary officials, was not longer capable to meet 
the responsible tasks laid before the courts from the very 
beginning of the people’s democratic state.” “ 

The election of people’s judges and assessors is usually 
executed by the local or district people’s committees. 
Only the judges of the Supreme Court are elected by the 
National Assembly. Judges’ terms run from three to five 
years, but they can be revoked or dismissed at any time, 
if their electoral body feels that their office is not per- 
formed in accordance with the principles of the people’s 
law, or, is otherwise detrimental to the state security and 
established socio-economic order.” 

Two additional peculiarities of people’s justice are 
first, the judicial and administrative control of the Su- 
preme Court and other appellate courts over the lower 


81 See Hungarian Constitution, Art. 41, or Romanian Constitution, Art. 65, 
or Polish Constitution, Art. 48. 


, — GOSUDARSTVENII STROI NARODNOI RESPUBLIKI BiGArRII 258-59 
1951). 


83 In some of the countries, as Poland or Romania, the professional judges are 
still appointed by the Ministry of Justice, but the people’s jurors or assessors 
are everywhere elected. 
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courts, and second, the preponderant influence in the judi- 
ciary of the laic elements. 

The judicial and administrative control of the Supreme 
Court and higher courts has not the character of the legal 
authority only, and should not be confused with the 
theory of stare decisis in the countries of common law. 
This control is of politico-administrative nature, and, al- 
though the superior courts do not interfere with individ- 
ual cases, they nevertheless supervise the application of 
the people’s law and direct the administration of lower 
courts. 

The lay participation in the people’s judiciary differs 
entirely from the jury system of Western countries. In the 
socialist judicature laymen participate directly in the de- 
termination of the questions of fact and law, and their 
decisive influence is assured in the provision that in the 
people’s courts, in principle, judgments are pronounced 
by panels of three judges of whom only one is a judge by 
profession, the other two being assessors.* The duty of 
the former is to supervise the formal legal procedure of 
the case, but the decision is brought by the panel as a 
whole, by a simple majority of votes which gives to the 
assessors an obvious advantage.** ‘The character and the 
qualifications of these popular jurors are explained by a 
leading Yugoslav Communist jurist who says that “the 
institution of the assessors must rely on the broad masses 
of toilers. Assessors must contribute to the people’s courts 
the animation for and the spirit of socialist construc- 
tion and revolutionary ideas; they must express the 
feelings of a determined irreconciliability with their 
class enemies.” * 

84 The Yugoslav Law on the Organization of Courts, supra note 77, Art. 73. 

85 It is not necessary that at least one judge be a jurist by profession. The 
respective laws permit the election of judges regardless of their professional 
background. 

86 GENovsKI et al., op. cit. supra note 75, at 100. Assessors are rotated and 
serve terms of 15-20 days. It is estimated that, for example, Czechoslovakia 
and Yugoslavia each have approximately 50,000 assessors at the present time. 


87 Perisic, Neki organizacioni problemi i politicko ucurscenje sudova, 3 
Nasa Zaxonitost (1949). 
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A part of the people’s judicial system, although inde- 
pendent of it, is the institution of Public Prosecutor. The 
Public Prosecutor (sometimes called the Attorney Gen- 
eral) and his subordinates are the chief protectors of the 
people’s law and of political and socio-economic order, 
guardians of the socialist property, and prosecutors of 
offenses endangering the system, security and independ- 
ence of the people’s republic. They are empowered with 
a broad authority of intervention to protect the state and 
the stability of the regime.* All constitutions of People’s 
Democracies contain general provisions regulating this 
office,” while in detail the rights and duties of the Public 
Prosecutor, his appointment and dismissal, and the or- 
ganization of his office are established by special laws. 
The Chief Public Prosecutor is elected by the National 
Assembly and his subordinate officers are appointed by 
and responsible solely to him, and are entirely independ- 
ent from the local people’s committees. 


V 
BASIC TENETS IN CIVIL AND CRIMINAL LEGISLATION 


In a broad sense the civil legislation in the countries of 
People’s Democracies embraces all those laws and de- 
crees which are not of constitutional or administrative 
character, or do not relate to the punishment and prose- 
cution of criminal offenses.” If we separate from this 


88 For a concise description of the duties of Public Prosecutor, see Hungarian 
Constitution, Art. 42, or the Polish Constitution, Art. 54. See also Jiannu, 
Procuratura in Republica Popolara Romana, 5 Justitia Nova (1952). 

89 See Constitutions: Albanian, Art. 42; Bulgarian, Art. 62-64; Chinese 
(Draft), Art. 28-29; Hungarian, Art. 42-44; Mongolian, Art. 68-71; Polish, 
Art. 54-56; Romanian, Art. 73-76; Yugoslav, Art. 124-128. In Czechoslovakia 
the Attorney General Office is regulated by special law. 

90 The literature in Western languages concerning the civil and criminal 
legislation of the countries of People’s Democracies is scant. Of some help 
are two legal reviews, published in English, Review or PotisH Law, a quar- 
terly of the Ministry of Justice, Warzawa, and New Yucostav Law, published 
quarterly in Belgrade. The Hungarian law review, JocrupoMANY KOoZLENy, 
Budapest, carries only a table of contents in French and in German, while the 
ANNUAL OF THE Law DEPARTMENT OF THE UNIVERSITY OF SOFIA has brief 
French resumes of the published articles. The Chinese people’s laws are oc- 
casionally discussed in PropLe’s Cuina, while some individual laws, like that 
on Trade Unions, are available in English translations. Recently the Mid- 
European Studies Center of the National Committee for a Free Europe, operat- 
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group the laws which govern socialist economic system 
and planned economy, however, the civil legislation be- 
comes more restricted and relates only to the private 
property relations and legal transactions pertinent to or 
deriving from them, such as contracts, torts, inheritance 
law and domestic relations. 

The precise concept of the civil law in socialist systems 
remains undetermined. In general, the civil law is de- 
fined as “the rules regulating the civil legal relations in 
the socialist society,” ™ “as the system of rules deter- 
mining the legal status of organizations and individuals 
who participate in property relations of a socialist society, 
and, establishing the citizens’ private rights over matters 
which are inseparable from their personal status.” Re- 
cently, the civil law in the countries of People’s Democ- 
racies was defined as “the system of legal norms regulat- 
ing property relations, domestic relations, and personal 
status connected with property in the transitory period 
leading to Socialism.” ** In view of these statements, it 
is discernible that in the socialist civil law certain free- 
dom and independence of action are allowed, the volume 
of which will largely depend upon the completeness and 
solidity of the socialist system. While in socialism civil 
law does not wither entirely, it is more limited in an es- 
tablished socialist order than in the countries where the 


ing under the title Mid-European Law Project, headed by V. Gsovski, and 
working in the Library of Congress, has started the monthly publication HicH- 
LIGHTS ON CURRENT LEGISLATION AND ACTIVITIES IN Mip-Europe. So far, 
eight issues have been published containing valuable material for the study of 
the people’s law. The Project has published also, in 1952, six pamphlets on 
Forcep Lasor AND CONFINEMENT WITHOUT TRIAL, in Bulgaria, Czechoslovakia, 
Hungary, Poland, Romania and Yugoslavia. These transactions relate mostly 
to the criminal laws and criminal procedure in the respective countries. For 
interested investigators, a great quantity of unclassified and unpublished material 
is available with the Project. Experts on individual countries may be consulted 
in particular cases. The literature in the Russian language is, of course, more 
extensive. The basic works on this a are cited in this article. 

1 GsovsKI, op. cit. supra note 18, at 199-201. 

92 This is the concept of the Soviet Professor Genkin, as reported in Gams, 
Predmet gradjanskoga prava, 3 ARHIvV ZA PRAVNE I Drustvene NavKe 421 
(1950). Gams attempts to restrict further the concept of the civil law to those 
legal transactions in which the law of material value is contained. He puts 
all of the provisions regulating the socialist economy into the administrative 
law. Id. at 436-440. 

98 GENovSKI et al., op. cit. supra note 75, at 123. 


3 
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socialism is still in process of formation. The fact that 
the ownership of the bulk of the means of production in 
all the countries of People’s Democracies has already 
been in the hands of the state, however, has decreased 
considerably the significance of the civil law and restrict- 
ed the volume of legal transactions which ordinarily 
would be governed by this legal branch.” It should be 
added that in socialism the right of ownership is of spe- 
cial character and precludes, in principle, all possibility 
of using this right for capital investments, or in any other 
form which is in conflict with the principles of the so- 
cialist state.’ Naturally, these restrictions eliminate 
further a great part of legal relations known in Western 
countries as commercial transactions, since in socialist 
states these relations have passed into the sphere of eco- 
nomic laws of administrative character.” 

Pursuant to the principles of the socialist civil law, the 
countries of People’s Democracies have enacted a con- 
siderable number of laws and decrees governing the legal 
relations in the sphere of the civil law. Thus, new codes 
on civil procedure were passed in Bulgaria, Czecho- 
slovakia, Hungary, Poland and Rumania.” The tendency 
has been to separate the legislation on domestic relations 
and on inheritance law from the existing civil codes and 
to articulate them in separate laws. 

In socialist states, control of marriage and the family 


®4It should be observed that since the land is not yet nationalized, despite 
all the limitations, the private transactions of real property remain a charac- 
teristic of the people’s law which distinguishes it from the Soviet legal system. 

%5 The rights of ownership in the socialist system are discussed in Gsovsx1, 
op. cit, supra note 18, at 344 et seg.; GeNovskI et al. op. cit. supra note 75, at 
163-65. See also Gams, Pojam tmovine u gradjanskon pravu, 3 ARHIV ZA 
PravneE I DrustTvENE NAUKE 523-49 (1948). 

96 See the laws on government arbitration, infra. 


97 Bulgaria, the Code of Civil Procedure of Feb. 8, 1952; Czechoslovakia, 
The Code of Civil Procedure of Oct. 25, 1950; Hungary, Civil Procedure Law 
III of 1952; Poland, The Uniform Text of the Law on Civil Procedure of Aug. 
25, 1950; Romania, The Law on Civil Procedure of Feb. 24, 1948. Some of 
these laws are annotated in Hicuiicuts 9-15 (No. 1, 1953) and Jd. at 14 (No. 
2, 1953). Yugoslavia has published a Draft for her Civil Procedure Code, but 
so far the published text has not yet been declared to be the law. People’s 
China does not have a new Civil Procedure Code but applies the old one pro- 
vided it is not in conflict with the existing political and economic conditions. 





LEGAL TRENDS IN PEOPLE’S DEMOCRACIES 545 


is of great importance and the constitutions establish 
the basic principles of marital and family relations.” 
The main constitutional provisions are as follows: (a) the 
family and marriage are supervised by the state, (b) only 
civil marriages are valid, (c) full equality of men and 
women in matrimonial relations is expressly declared, 
(d) legitimate and illegitimate children enjoy equal posi- 
tion in the family and receive equal protection of the 
state. These provisions mark essential changes from the 
previous regulations and deeply affect the social condi- 
tions and the established pattern of social rules. It should 
be noted that the compulsory civil marriage in the major- 
ity of these countries has a different significance than the 
same provisions in the West. These states have a predom- 
inant peasant population which has always considered 
that a valid marriage can be performed only by a reli- 
gious ceremony. ‘Therefore the civil marriage is not in- 
tended only to emphasize the civil character of the mar- 
riage contract and to indicate the interest which the state 
has in this institution, but is primarily one of the measures 
of alienation of large masses of population from the 
Church and religious activities.” The marriage, divorce, 
children and parent relations, adoption and guardian- 
ship are regulated in detail by special laws. Following 
the Soviet pattern the majority of these laws forbids the 
marriages between the citizens of the People’s Democ- 
racies and foreign nationals without special permission.” 

98 See the following Constitutions: Albanian, Art. 17; Bulgarian, Art. 76; 
Czechoslovak, Art. 10-11; Hungarian, Art. 50-51; Mongolian, Art. 53; Polish, 
Art. 66-67; Romanian, Art. 83; Yugoslav, Art. 26. In China, the marriage 
relations are regulated by a special law; see note 100 infra. For a general 
survey of the marriage laws and domestic relations provisions, see Sverdlov, 


Brachno-Semeinoe pravo stran narodnoi demokratti, SovetsKoE GoSUDARSTVO I 
Pravo 39-50 (No. 7, 1849). 

99 In some of the countries, e. g. Romania, Hungary, or in certain regions of 
Poland, the civil marriage was also required by the law prior to the war. This, 
however, does not change the fact that the overwhelming majority of the popu- 
lation has regarded marriage by religious ceremony as the only valid marriage 
from the moral point of view. Inasmuch as the religious marriages are still 
permitted as discretionary, all sorts of direct and indirect pressure is exerted 
to limit their number, ostracizing them as the “bourgeios-capitalist custom”. 

100 For individual laws on marriage and domestic relations, see: Albania, 
The Law on Marriage of May 28, 1948; Bulgaria, The Law on Domestic Rela- 
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It is well beyond the scope of this general article to 
examine all the laws which regulate the construction of 
the socialist system and planned economy of the countries 
of People’s Democracies. Nevertheless, two particular 
legal trends of this sector warrant our attention. They 
are first, the regulation of litigation problems which arise 
between government owned enterprises as a result of their 
mutual transactions, and second, the attitude of the so- 
Cialist state towards cooperative movements and the legis- 
lation which expresses this point of view. 

In capitalist economies the main question in property 
litigation is who will ultimately be declared the owner 
of the property. In other words, which of the litigants 
will receive material benefit from the holding of the case. 
In a socialist economy the means of production belong to 
the community, the industrial and commercial enterprises 
are managed by the organs of the state, and the organiza- 
tion of the production and distribution is established in 
the Plan. Therefore, it is immaterial whether this or 
that enterprise will have financial profit from litigation 
but of essential importance is how much the fulfilment 
of particular claims stimulates or retards the realization 
of the country’s general economic plan.*” ‘To assure the 
enforcement of this rule, special arbitration courts (some- 
times called arbitration commissions) were introduced by 
the legislation of the countries of People’s Democracies 
whose purpose it is to settle the legal conflicts among 
different governmental economic enterprises by a brief 
and efficient procedure in the frame of the anticipated 
planned economy. The governmental arbitration follows 
closely in its essence and procedure, the Soviet pattern,” 


tions of August 9, 1949; China, The Law on Marriage of May 1, 1950; Czecho- 
slovakia, The Law on Domestic Relations of Dec. 4, 1949; Hungary, The 
Domestic Relation Dec. 7, 1949; Hungary, The Domestic Relations Law IV 
of 1952, and Edict No. 23 of 1952 on Marriage, Family and Guardianship ; 
Poland, Codex on Domestic Relations, of June 27, 1950; Romania, Decree No. 
272 of Dec. 20, 1950 on the Civil Status Procedure; Yugoslavia, Law on 
Marriage of April 23, 1946, Law on Guardianship of Dec. 3, 1947, and the Law 
on Parent-Children Relations, of Dec. 1, 1947. See also HicHiicuts 12-13 
(No. 1, 1953) and 3 id. 20 (1953). 

101 See article by Zuglia in ZBorNrK Pravnoc FAKuLTETA v ZaGrEBU 230 


948). 
102 See 1 GsovskI, op. cit. supra note 18, at 870-74. 
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and is regulated by special laws.*” Its additional charac- 
teristic is that the arbitration courts in their procedure 
and decisions are bound by commercial customs and 
usage rather than by the substantive law. 

Cooperatives, in terms of a modern socio-economic 
movement, were born a century ago as a reaction to both 
economic individualism and socialist collectivism. When 
Marx formulated the principles of a socialist economy, 
the cooperative movement was insignificant and no atten- 
tion was paid by the conceivers of Scientific Socialism to 
this new socio-economic trend. It was only later, at the 
turn of the century, when the cooperative movement grew 
stronger, especially in agrarian countries, that the social- 
ist leaders realized its economic and social importance. 
But, inasmuch as they could not disregard it, they were 
not willing to accept the correctness of the cooperative 
doctrine. At that time Lenin expressed the socialist point 
of view on the cooperative movement which may be 
summarized in the formula that the cooperatives in a 
capitalist society are ineffective and serve the capitalists 
to conceal their true economic aims, but, in a socialist 
society their role changes substantially. Here the coop- 
eratives can well contribute to the socialist construction 
provided their politico-ideological leadership is kept 
under control, and their socio-economic aims are adapted 
to the needs of socialist economy.*” 

Lenin’s point of view offers the clue for the current 
tendencies in cooperative legislation in all the countries 
of People’s Democracies. In view of the fact that the 
majority of these countries are predominantly peasant the 
legislation on agrarian cooperatives is not only the mo.t 


103 See: Bulgaria, The Law on the Government Arbitration of May 31, 1950; 
Czechoslovakia, Decree on Government Arbitration of May 12, 1953; Hungary, 
Arbitration Decree No. 2850/1949 (III 29), and 94/1950; Poland, Decree on 
Government Arbitration of Aug. 5, 1949; Romania, Order of the Cabinet on 
Government Arbitration No. 251 of March 18, 1950; Yugoslavia, Law on Gov- 
ernment Arbitration of Dec. 3, 1947. 

104 As to how the commercial customs and usage should be understood and 
applied in the socialist legal system, see oe, Pravna priroda uzansa, 
ARHIV ZA PravneE I DrustvENE NAuKg 85-92 (No. 1, 1949). 

105 ROCHESTER, op. cit. supra note 33, at 138-39, 
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voluminous but also the most important, having as the 
ultimate goal the collectivization of agriculture. There 
have been in each of the countries several stages of trial 
and error approach to the solution of the cooperative 
problem which may appear to a superficial observer as a 
failure, or abandonment of the idea of a socialized agri- 
culture. However, it is precisely in this legal sector that 
the inconsistent consistency of people’s law, caused by 
many uncontrollable social and economic factors, reaches 
its climax. The legal compromises, or retreats from the 
established dogmas cannot therefore be interpreted as the 
renunciation of the final goal. 

Labor law and labor relations in the countries of Peo- 
ple’s Democracies, are, of course, of great interest to 
Western jurists, especially at the present moment when 
these countries are passing through the era of industrial 
revolution. Due to the general character of this study, 
however, very little can be said on special laws governing 
this legal sphere, except that they are all modeled on the 
Soviet pattern and consequently express the socialist point 
of view on labor and its position in the socialist commu- 
nity. While the socialists consider work in the capitalist 
state as a form of exploitation, in socialism work is con- 
sidered both a duty and a right. The theory of surplus 
value disappears in socialist economy as a result of the 
collective ownership of the means of production, but the 
worker is still obliged to produce more than he needs 
for himself and his family because the surplus is de- 
manded to satisfy the needs of the community as a 
whole.” 


106 A good example of the nature of the law on collective farming is the 
Czechoslovak Law on Cooperative Farms, annotated in Hicuiicuts 4-8 (No. 
4, 1953). A number of laws regulating the new Chinese land tenure system 
are published in ZAKONODATELNIE AktTI KiTaiskor NARopNor REsPusLIKI 121- 
257 (1952). For the recent trends on cooperative legislation, see also HicH- 
LticHts (No. 1, 1953). 


107 Popovic, RaDNI Opnost u FNRJ (1950); Apostol, The Preface to the 
Romanian Labor Code, Lasor Cope Birt (1950); for a review of the Soviet 
Labor Law, see GsovskI, op. cit. supra note 18, at 250-280; see also VYSHINSKY, 
op. cit. supra note 33, at 565 and 641. 
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In practice this means that while certain Western 
forms, like trade unions, collective bargaining and arbi- 
tration courts, are upheld, their functions and scope are 
entirely different. The safeguard and progress of the 
socialist community is the suprema lex, and in conse- 
quence thereof the interests of the workers are always 
overshadowed by the interest of the state which decides 
unilaterally, in one form or another, the problems of 
labor relations.“ A great number of special laws reg- 
ulate collective bargaining, wages, labor discipline, so- 
cialist competition, and so forth.*” 

Prior to the establishment of the regimes of People’s 
Democracies, the criminal legislation was in all the 
countries based on the well known principle nullum 
crimen sine lege, and, nulla poena sine lege penale which 
correspond to the common law idea of due process of law, 
and express the axiom that no one could be punished un- 
less the substantive law has provided in advance that his 
act is a criminal offense, and until he has been subjected 
to a fair trial provided by the law of criminal procedure. 

In a People’s Democracy, a criminal offense is of a dif- 
ferent nature, and is not merely a breach of law, but its 
essence and purport lie in the concept that it constitutes 
a danger to the system of government and social order 
which in a given state is consistent with the ruling class.” 
In other words, the criminal offense is not only that which 

108 The governmental decrees regulating labor relations are not always for- 
mally imposed. They are often decided pursuant to a “spontaneous and volun- 
tary initiative” of the Trade Unions and other workers organizations which 


“request” higher working norms or Jonger working hours, or both, in order to 
“stimulate the socialist construction”. 

109 See Bulgaria, The Labor Code, No. 91 of Nov. 13, 1951; China, The 
Law on Trade Unions of June 29, 1950; Hungary, The Labor Code Edict No. 
7 of 1951; Poland, The Laws on Labor Relations (1952); see also Review 
of the Polish Law 2-10 (No. 1, 1948); Romania, The Labor Code, Law No. 
3, of June 8, 1950. In Yugoslavia, the labor relations are regulated by individual 
laws, while in Czechoslovakia the Labor Code is in preparation but has not 

yet been promulgated. 

720 Frol, The Speech Introducing the New Yugoslav Criminal Code, New 
Yucostav Law 8 ange 2 and 3, 1951). For the explanation of the ambiguity 
of the principle nullum crimen sine lege in the socialist legal systems, see Frank, 
Znacenje nacela zakonitosti u krivicnom zakoniku, ZBoRNIK PRAVNOG FaKuL- 
TETA 231-253; also Arbitrary Interpretation of the Penal C lauses, Forcep Lasor 
AND CONFINEMENT WITHOUT TriaL—(Romania), op. cit. supra note 115. 


» 
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is objectively socially dangerous,™ but is any act which 
the regime considers socially dangerous, regardless of 
whether or not it has been previously denominated as a 
criminal offense. This trend is further expressed in the 
idea that the aim of the socialist legality is to crush the 
people’s enemies, and to protect and strengthen the dic- 
tatorship of the working class.“* Pursuant to these prin- 
ciples, the Czechoslovak Government in introducing the 
new Penal Code, declared that this Bill “represents an 
effective weapon of the working class and reflects directly 
and practically the class character of the Czechoslovak 
state.” ** 

Generally speaking, criminal legislation in all of the 
countries has followed the same path.“* Where new 
penal codes have not yet been issued, the old ones were 
amended, or interpreted by analogy by the people’s courts 
in order to embrace all the acts which the people’s au- 
thorities considered as socially dangerous. The punish- 
ment of criminal offenses and the procedure leading to it 
cannot be appraised by the mere words of the collateral 
laws. They must be evaluated from the established as- 
pect of the “flexibility” of the people’s law, and from the 
nature of the people’s courts which work closely with the 
Public Prosecutor as the supreme guardian of the peo- 
ple’s socialist system. 

A characteristic of the people’s criminal legislation is 
the transfer of a large part of criminal procedure from 
the courts to the administrative agencies which are thus 
given the power of direct interference and control over 
the punishment of certain types of criminal offenses.” 


111 Frol, supra note 110, at 9. 

cane LABOR AND CONFINEMENT WITHOUT TRIAL 1 (Czechoslovakia) 
OE Loi. 

114 See for: Bulgaria, Criminal Procedure Law of Feb. 5, 1952, and the 
Penal Code of Feb. 13, 1951; Czechoslovakia, The Criminal Procedure Law 
and the Penal Code, both of July 12, 1950; Hungary, Criminal Procedure Law 
III of 1951; Deict 31/1951 and Penal Code (General Part) Law III of 1951; 
Poland, The Criminal Procedure Law (Uniform Text) of Sept. 2, 1950; Ro- 
mania, the Penal Code of Feb. 27, 1948, and the Criminal Procedure Law of 
Feb. 13, 1948; Yugoslavia, The Criminal Code of March 2, 1951, and The 
Criminal Procedure Law of September 10, 1953. 

115 See Forcep Laser AND CONFINEMENT WITHOUT TRIAL (Nos, 1-6, 1952). 
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VI 
THE STATUS OF THE LEGAL PROFESSIONS 


Prior to the accession to power of the communist re- 
gimes, the European countries under consideration had 
known two types of free legal occupations: attorneys at 
law, and public notaries. The rights, duties and the 
status of the first were similar to those of lawyers in the 
United States, though the requirements for their office 
were, generally speaking, more rigid; the latter occupied 
a semi-official status and performed certain non-adversary 
functions in lieu of the courts. The members of both 
groups, however, were entirely free in the execution of 
their professional services, and it is not improper to state 
that a vast majority of them were supporters of and fight- 
ers for a truly democratic constitutional and legal order. 

In order to check any potential “anti-people” activity 
of the independent lawyers, and to make them abide by 
the rules of the people’s law, two basic measures were 
taken: first, the office of the notary public was either 
abolished, or the notaries were converted into civil 
service officials and made to depend on the courts’ or- 
ders,° and second, by appropriate legislation, the attor- 
neys at law were put under the efficient control of the 
government, thus assuring their collaboration with the so- 
cialist legal system. Although the present position of attor- 
neys at law in the countries of the People’s Democracies 
varies, and is not yet that of lawyers in the Soviet Union,™ 
the principles under which this group operates in the sat- 
ellite states are basically identical. The present position of 
the attorneys at law may be summarized as follows: 
(a) The profession of the attorney at law is neither inde- 
pendent nor free, as it is in the West, but forms a part of 


116 See e. g.: Bulgaria, the Law on Public Notary Offices of Dec. 16, 1948; 
Czechoslovakia, the Law on Public Notaries of July 14, 1949; Hungary, Gov- 
ernment Decree on the Reorganization of the Notary Public Office, No. 4090/ 
1949; Poland, Law on Public Notary Office of May 25, 1951. In Yugoslavia, 
o a", cS the Notary Public was abolished by the Government Decree of 

ov. 17, q 


117 1 GsovsKI, op. cit. supra note 18, at 852-85. 
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the socialist legal order to which it is subordinated and 
compelled to serve; (b) The duty of the lawyers is to 
cooperate with the courts in finding the “material truth” 
regardless of whether or not it is favorable or detrimental 
to the interests of their clients;** (c) Lawyers are gen- 
erally organized into working groups called collegia 
which, though formally voluntary associations, are in fact 
favored and sponsored by the regimes; (d) The lawyers 
are not paid directly by the clients but through their col- 
legia, and according to the tariff prescribed by the Minis- 
try of Justice.” In addition, certain Laws expressly de- 
clare that the lawyer must “protect the rights and the in- 
terests of the working masses,” *° or that no one is permit- 
ted to be an attorney at law who is not “devoted to the 
People’s Democracy,” ** or, which may be considered as 
the climax of the lawyer’s submission, that professional 
confidences are unprotected where they “relate to the 
internal or external security of the state,” in which case 
they must be communicated to the proper authorities 
under penalty of law.” 

These adverse conditions have resulted in considerable 
reductions in the rosters of attorneys at law, as well as in 
a notable decline in the number of law students in the uni- 
versities, a trend encouraged by the people’s authorities, 
who prefer the study of uncontroversial subjects such as 
the technical sciences and medicine as vocations of future 


generations. * * # «# 


118 Kovacz, A szocialiata torvenyesseg es as ugyvedseg peladati, JocTUDOMANY 
Kozieny 373 (1953). 

119 See for: Bulgaria, Edict on Attorneys at Law, of June 10, 1952; Czecho- 
slovakia, Law on Attorney at Law, of December 20, 1951, No. 114; Poland, 
Statute on the Attorney at Law Offices, of June 27, 1950, No. 275; Romania, 
Decree No. 39 on the Lawyers Profession, of February 14, 1950. In Yugoslavia, 
the profession of the attorneys at law is regulated by the Law on the Bar Asso- 
ciations, of December 12, 1946 which may be considered as more liberal in its 
stipulations than other laws cited supra. In China, the lawyers profession was 
abolished by a special decree of 1949, and so far, has not yet been reestablished 
or otherwise regulated. See also HicHiicuts 32 (No. 2, 1954). 

120 Polish Statute, supra note 119, Art. 1. 

121 Czechoslovak Law, supra note 119, Art. 13. 

122 Romanian Law, supra note 119, Art. 28. 
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In every state, jurists and lawyers are the defenders of 
legality and legal order. In our era, pregnant with revo- 
lutionary movements, it is not sufficient for the Western 
lawyer merely to know and to use the substantive law of 
his state; it is also indispensable that he be absolutely 
convinced of the value of Ais system of government and 
his legal order. This conviction will be facilitated by 
comparative analyses of the Western and socialist legal 
systems, which will disclose the enormous differences and 
the unbridgeable gap between these two opposed systems. 

The purpose of this general study, therefore, was to 
illustrate to what extent the fundamental rights of man, 
for which our forebears have fought a long and persistent 
struggle, have been destroyed in the countries of People’s 
Democracies. These inalienable rights were made worth- 
less and replaced by the glorification of the state and 
socialist order; the principle of equal justice under the 
law was changed into the class view of the law which 
established two categories of citizens, the privileged and 
those deprived of their rights. The execution of justice 
was converted into a farce, and made an obedient tool in 
the hands of the ruling clique. 

An answer often heard in our legal circles is: yes, 
but this cannot happen here. Those who thoughtlessly 
adopt this attitude should be reminded that only 36 years 
ago, when the practical application of the socialist law 
was initiated, there were less than twenty thousand de- 
termined individuals, in a country of 150 million, who 
believed in the correctness of their ideology and in the 
justice of their legal concepts and socio-economic form- 
ulae. Today, these fanatics control 800 million people. 

The answer to this perilous challenge is, therefore, our 
deep conviction in the integrity of our legal system, our 
readiness to defend it, and our continuous effort to im- 
prove it by adapting it to the social and economic condi- 
tions of our times. 





THE FIFTH AMENDMENT AND FEDERAL 
IMMUNITY STATUTES t¢ 


ROBERT G. DIXON, JR.* 


The first part of this article, published in the March 
issue, opened with a survey of the historical development 
of the “immunity bath” technique of overcoming the 
privilege against self-incrimination contained in the Fifth 
Amendment. Then began a discussion of the legal issues 
presented by immunity statutes, which is concluded in the 
present installment. Legal issues analyzed in the first 
installment were (1) the relation of immunity statutes 
to the scope of the constitutional privilege against self- 
incrimination, (2) the nature of the protection afforded by 
an immunity statute,“ (3) problems caused by the doc- 


+ Part I of this article appears at 22 Geo. Wasu. L. Rev. 447 (1954). 


* Assistant Professor of Government and Politics, University of Maryland. 
A.B., Syracuse University 1943, Ph.D., Maxwell Graduate School, Syracuse 
Le | 1947. Ford Foundation Faculty Fellowship, Stanford Law School 


1888 After the first part of this article was published the Supreme Court de- 
cided Adams v. Maryland, Case No. 271, March 8, 1954, Adv. Op. See text 
infra at notes 162a et seg. The Court squarely held that Congress could en- 
courage full testimony before congressional committees by giving witnesses 
immunity from subsequent prosecution in state courts as well as in federal 
courts. This result was reached under the 1862 immunity statute covering con- 
gressional investigations and prohibiting subsequent use of a witness’ testimony 
in any criminal proceeding “in any court.” See note 31 supra. 

The Adams case does not affect the rules that prospective state incrimination 
is no basis for silence in a valid federal investigation and that federal investi- 
gators are not required to confer immunity from state prosecution as a pre- 
requisite to compulsory interrogation which touches on state law violation. See 
notes 107 and 112 supra. Where state law violation is involved, therefore, a 
grant of immunity in the course of a federal investigation would be a matter 
of policy, and would not be a benefit to which the witness was entitled as a 
matter of right. 

What effect, if any, the Adams case will have on court interpretation of other 
federal immunity statutes is not entirely clear. Before reaching the question 
of the scope of an immunity, one must determine whether the witness has 
received any immunity at all, and the answer to the latter question may turn 
on such factors as (a) the wording of the statute, which may or may not impose 
such preconditions of immunity as a valid claim of constitutional privilege, 
(b) variation in interpretation of the Fifth Amendment, and (c) the courts’ 
preference for the gratuity theory or the exchange theory. However, on the 
secondary question of the scope of the immunity, it may be noted that the 
typical immunity statutes applying to federal administrative investigations today 
do not use the phrase “in any court” found in the 1862 law. They follow the 
1893 model immunity statute and simply provide that “no person shall be 
prosecuted.” See notes 51 and 81 supra. 

The Adams case provides the basis for further speculations. Does it presage 
a liberalization of the privilege against compulsory self-incrimination so that a 


[ 554] 
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trine that the Fifth Amendment protects against disclo- 
sure of facts tending to incriminate as well as to facts ac- 
tually incriminating, (4) the pardon or general amnesty 
theory of immunity statutes. The simple “pardon the- 
ory” contrasts sharply with the more elaborate “exchange 
theory” discussed below. 


*x* * %# * 


V 


On the other hand, if the exchange theory of the immu- 
nity statute be stressed, rather than the actual broad phras- 
ing of the statute, a different result may be reached. Two 
implied and markedly restrictive qualifications then 
appear, viz., that the immunity extends only to crimes 
substantially connected with the evidence given, and that 
the privilege must be expressly claimed in order to qualify 
for the immunity. The first of these qualifications was 
invoked by the Supreme Court in Heike v. United 
States.*° The second has had a more involved history 
and has only recently been laid to rest. 

In the Heike case the Court phrased a principle of 
construction of immunity statutes broad enough to em- 
brace both of these restrictions. In the words of Justice 
Holmes: 


. . . the obvious purpose of the statute is to make evidence avail- 
able and compulsory that otherwise could not be got. We see 
no reason for supposing that the act offered a gratuity to crime. 
It should be so construed, so far as its words fairly allow the con- 
struction, as coterminous with what otherwise would have been 
the privilege of the person concerned.**° 


witness in a federal proceeding may remain silent in the face of questioning 
which would tend to incriminate him under state law? Cf. Judge McNamee’s 
treatment of this question in another Kefauver Committee case, text, supra at 
note 108. May not the Adams case open the door to serious interference with 
state law enforcement activity unless federal investigators act responsibly and 
circumspectly in conducting their investigations? Of course, under the 1862 
statute applicable to congressional investigations the immunity extends only to 
the “testimony” given, the prosecutor being free to use the testimony as a “lead” 
to other, admissible evidence. But under the 1893 statutes applicable to federal 
administrative proceedings immunity extends to any matter related to the testi- 
mony, as it must if the statute is to be effective to override a valid plea of silence. 

139 227 U.S. 131 (1914). 

140 Jd. at 142. 
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The precise holding, however, was confined to the matter 
of substantiality and relevancy of the evidence in relation 
to the subsequent prosecution.* Heike had been called 
before a grand jury investigating alleged breaches of the 
Sherman Anti-Trust Act in the sugar refining industry 
and had given certain evidence. When indicted subse- 
quently for alleged frauds on the revenue in effecting 
importation of sugar at less than true weight, Heike 
pleaded that he had acquired immunity from criminal 
prosecution by virtue of his testimony before the grand 
jury. The immunity statute at issue was that of February 
25, 1903, as amended in 1906.** In sustaining the indict- 
ment and affirming the conviction thereunder Justice 
Holmes pointed out that a table of annual meltings of 
sugar given by Heike to the grand jury, though inciden- 
tally including in part the sugar fraudulently imported, 
had no connection with the fraud, which was accom- 
plished by tampering with the scales. “The specific things 
testified to had no connection with the facts now in proof 
much closer than that they all were dealings of the same 
sugar company.” ** Similarly, in the recent case of 
Himelfarb v. United States“ a plea of immunity under 
the Emergency Price Control Act’ was denied on the 
ground that testimony before a grand jury regarding 
alleged violations of price regulations had no relation to 
the subsequent prosecution for violation of income tax 
laws. In another case evidence which had been given 


141 An additional ground for the decision reached was that the evidence from 
which immunity allegedly derived could not have been withheld from the grand 
jury anyway, because the evidence consisted of corporate papers, as to which 
Heike, an officer, had no personal privilege. 

142 See notes 61, — 

143 227 U.S. 131 at 143. 

144175 F.2d 924, 935-936 (9th Cir. 1949), cert den., 338 U.S. 860 (1949). 
The court said: “The evidence referred to is that Ormont paid $1.00 per 
head for slaughtering a beef and sometimes extra services amounted to as high 
as $3.00. This evidence is a far cry from revealing anything as to Ormont’s in- 
come tax. Appellant seeks to suppress not only the evidence adduced before 
the Grand Jury, which was not a basis herein of proof, but all evidence in 
the case. The testimony in this case is so remote from the testimony given 
by Ormont before the Grand Jury mg no question of suppression of evidence 
or immunity can be premised upon 

145 56 Strat. 30, 50 U.S.C. App. § 922 g(1) (1946). 
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concerning matters falling within the jurisdiction of the 
Office of Price Administration was pleaded as the basis 
for immunity from subsequent prosecution on charges of 
misuse of priorities and conspiracy to sell goods at above 
ceiling prices.“* The Court was careful to find a sub- 
stantial interrelationship. 

Because the Hezke case has never been overruled and 
because subsequent courts in general have been careful to 
find, or at least assert, a substantial relation before ap- 
proving immunity, this rule of substantiality stands ap- 
parently as a real limitation on the scope of statutory 
immunity. But the point has not been a featured issue 
in litigation on immunity statutes. There is little infor- 
mation on what constitutes substantiality. 

Unlike the issue of substantiality which was directly in 
question in the Hetke case and received the unequivocal 
support of the Supreme Court, the issue of whether under 
the 1893 type statute the immunity, like the constitutional 
privilege,*** must be claimed by the witness did not reach 


146 Smith v. United States, 337 U.S. 137 (1949). The trial court had denied 
a motion for directed acquittal under the O.P.A. immunity statute because it 
felt the evidence which had been obtained under the immunity statute did not 
bear any incriminating relation to the offense charged. Reversing, the Supreme 
Court concluded that the evidence did at least tend to incriminate on the 
offense charged, and, a claim of privilege having been properly raised, im- 
munity had been acquired against this prosecution. “Certainly many of these 
disclosures furnished leads that could have uncovered evidence of the unlawful 
conspiracy charged in the indictment. Petitioner testified concerning trans- 
actions, matters and things substantially connected with parts of the conspiracy 
for which he was indicted—for example, the testimony that he bought material 
under invoice from a named supplier and paid for it by check on a named bank. 
This evidence, being substantially connected with the conspiracy, was ample 
to give immunity from the conspiracy prosecution.” Jd. at 153. 

147 A contrary viewpoint expressed in U.S. v. Goldman, 28 F.2d 424 (D. 
Conn. 1928), by a court which also held that a claim of privilege was not a 
prerequisite to establishing immunity under the 1893 type statute, is probably 
now repudiated. On the issue of substantiality the court said: “The govern- 
ment contends that the testimony given by these two defendants was per- 
functory and unimportant, and in its brief quotes all the testimony given in 
each instance to show how unimportant it was.... I have been referred to 
nothing in the statutes or elsewhere which suggests that the extent or the 
applicability of the immunity is in any wise dependent upon the importance, 
quantity, or materiality of the testimony procured from the witness.” 

Id. at 433 In U.S. v. Monia, 317 U.S. 424, 425 (1942), the Supreme Court 
followed the Goldman viewpoint concerning nonessentiality of the claim of 
privilege, but apparently differed on the question of substantiality for it spoke 
of testimony “substantially touching the alleged offense.” The question of 
substantiality, however, was not at issue in the Monia case. 

148 Vatjauer v. Immigration Comm’r, 273 U.S. 103, 113 (1927). 
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the Supreme Court until 1942 in Monia v. United 
States.” In the intervening decades the lower federal 
courts had been left to their own lights on this issue and 
a fairly even split had resulted. One cluster of courts, 
taking their cue from the above-mentioned dictum of 
Justice Holmes in the Heike case, adopted the position 
that immunity statutes should be parsimoniously con- 
strued and denied immunity where not claimed by the 
witness.” The opposing cluster of courts deemed the 
words of the statute to be controlling; no claim being 
specified, none was necessary to obtain the privilege.” 
Further confusion was caused by the fact that beginning 
in 1933 Congress had made it a general practice, in the 
immunity provisions attached to new regulatory legisla- 
tion, to provide that the witness must make a claim of 
immunity.*” Of course, since the constitutional privilege 
itself is operative only when claimed, Congress has power 
to require a claim in connection with statutory immunity. 
Failure to do so has the effect of making the statutory 
immunity somewhat broader than the constitutional 
privilege. 

The Court’s decision in the Monia case, adhering to 
the view that under the 1893 type of immunity statute a 
claim is not required to obtain the immunity, duplicated 
the preceding split on this issue in the lower federal 
courts. The Court majority, in six pages, found the stat- 
ute clear on its face. Justice Frankfurter’s dissent, in 
sixteen pages, appealed to the exchange theory of con- 


149 317 U.S. 424 (1942). 


150 Johnson v. United States, 5 F.2d 471 (4th Cir. 1925); United States 
v. Greater New York Live Poultry Chamber of Commerce, 33 F.2d 1005 
(S.D.N.Y. 1929); United States v. Lay Fish Co., 13 F.2d 136 (S.D.N.Y. 
1926) ; United States v. Lee, 290 F. 517 (N.D. Tex. 1924); United States 
v. Elton, 222 F. 428 (S.D.N.Y. 1915); United States v. Skinner, 218 F. 870 
(S.D.N.Y. 1914); United States vy. Armour, 142 F. 808 (N.D. I11. 1906). 

151 United States v. Goldman, 28 F.2d 424 (D. Conn. 1928); United States 
v. Moore, 15 F.2d 593 (D. Ore. 1926); United States v. Ward, 295 F. 576 
(W.D. Wash. 1924); United States v. Pardue, 294 F. 543 (S.D. Tex. 1923). 
As phrased in the Goldman case, “if the law says that they may not refuse, 
are we to understand that the same law required that they should refuse?” 
28 F.2d 424 at 434. 


152 See notes 83, 84. 
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gressional intent, which had been clearly enunciated by 
Justice Holmes in the Hetke case and which had sup- 
posedly received further support from congressional 
phrasing of many immunity statutes since 1933. 

The claim issue is really more than a simple matter of 
statutory construction. There is at bottom a conflict of 
basic premises, which may be compromised but not really 
reconciled. In Justice Frankfurter we have an appeal to 
logic and to the symmetry of the legal system. To him, 
“duty, not privilege, lies at the core of this problem—the 
duty to testify, and not the privilege that relieves of such 
duty.” *** It is for this reason that the constitutional priv- 
ilege always is taken to be ineffective unless claimed. 
Starting with the duty concept, the conclusion naturally 
follows that the burden is on the witness throughout 
either to honor his duty and testify, or to assert effectually 
his privilege. Presuming congressional knowledge of 
this duty, and of the character of the privilege of silence, 
the exchange theory of immunity statutes arises as a direct 
consequence. “It was only in exchange for self-incrim- 
inating testimony which ‘otherwise could not be got’. . . 
because of the witness’s invocation of his constitutional 
rights that Congress conferred immunity against the use 
of such testimony.” ** 

Starting with a different premise, that clarity in the 
legal order from the standpoint of the “reasonable, aver- 
age man” (or even average criminal) rather than logical 
symmetry is the end to be sought, an opposite conclusion 
can be reached. The immunity is not to be deemed 
waived merely because the witness has not been astute 
enough to search behind the glib words of the statute for 
the hidden inner meaning. Effect will be given, rather, 
to the reasonable meaning which a good faith reading of 
the statute affords. The area of constitutional law relat- 
ing to evidence is laid out in tortuous patterns. In such 

183 317 U.S. 424, 432 (1942). 


154 Td. at 433. 
4 
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an area, is it too much to ask of Congress that where 
clarity is possible, clarity must be provided? 

It may be asked how the decision in Heike v. United 
States, imposing the requirement of substantiality on the 
basis of the exchange theory, can be reconciled with the 
majority holding in Monta v. United States, holding that 
a claim is not necessary and ignoring the exchange theory. 
It may suffice to say that in the former instance the condi- 
tion which the Court finds to be implicit is little more than 
one of common sense and reasonable expectation; but in 
the latter instance the condition which the minority seeks 
to imply is the doing of an overt act, 1.e., claiming the 
privilege. Despite all of Justice Frankfurter’s protesta- 
tions the point seems to be well taken, as phrased for the 
majority by Justice Roberts, that the condition which 
Justice Frankfurter seeks to read into the statute may well 
be a “trap” for the unwary witness.** 

In Shapiro v. United States the Court again had occa- 
sion to choose between the gratuity theory and the ex- 
change theory of interpretation of federal immunity 
statutes.°* While due regard must be given to the facts 
of the case, the tenor of the opinion indicates that the 
Court was disposed as a matter of general principle to 
follow the exchange theory. The immunity provision at 
issue, which required an express claim of privilege as a 
prerequisite to immunity, was a subsection of the Emer- 
gency Price Control Act. The act also contained a 
licensing provision and extensive record-keeping require- 
ments. In response to a subpoena, Shapiro had produced 
before the O.P.A. administrator some of the records 


155 Jd. at 430. It may be noted that Justice Frankfurter’s reversal of the 
trap argument is not responsive to the problem. He says that the witness 
would not be trapped by his construction of the statute any more than he is 
trapped by the rule that he must claim his constitutional privilege. It is true 
that the making of the claim in either case would put the prosecution on notice 
that the witness has committed some crime. But that is not the problem at 
issue. The problem is that it may be unfair to require a claim under a statute 
which may have mislead the witness into thinking he was protected without 
need for a claim. 


156 335 U.S. 1 (1948). 
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which he was required to keep, and concurrently claimed 
his constitutional privilege. When subsequently prose- 
cuted under the act for an offense related to the records 
which he had produced, Shapiro pleaded that he had 
acquired a statutory immunity from prosecution by his 
prior compelled disclosure. The decision finally reached 
by the Court was that the records concerned, because 
required by law to be kept, were not subject to the consti- 
tutional privilege against self-incrimination and could be 
used by the government directly or indirectly in the prose- 
cution. To reach this result the Court had to dispose of 
Shapiro’s plea of statutory immunity, which was done by 
strict interpretation of the immunity provision. 

Chief Justice Vinson, speaking for the majority, relied 
heavily on “legislative history” and on a presumption 
concerning legislative intent in reaching the conclusion 
that the statutory immunity was to be limited precisely 
to the scope of the constitutional privilege. But his leg- 
islative history consisted more of written and oral state- 


ments given by the Government witnesses at the Senate 
committee hearing, than of comments by members of 


Congress.” And his presumption was really a double 


one: that Congress could be presumed to act in accord- 
ance with the presumably clear interpretations given by 
the Court of prior immunity statutes.** Only two sup- 
porting cases were cited, Wilson v. United States” and 
Heike v. United States, neither of which were directly 
in point. Indeed, a year after Congress in the price con- 
trol act was supposedly following clear judicial precedent 
for the exchange theory, the Court itself, with equal 


157 See Justice Frankfurter’s careful analysis of this point, id. at 44 et seq., 
especially his footnotes 12 and 13. 


158 Jd. at 16, 19. 
159 221 U.S. 361 (1911), which dealt with corporate records and the ques- 
tion of claim of privilege by a corporate officer. 


160 227 U.S. 131 (1913), which dealt with the requirement of a substantial 
connection between the former testimony and the offense in regard to which 
immunity is claimed. 
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knowledge of precedents, was apparently breathing new 
life into the gratuity theory. 

Justice Frankfurter’s position in the Monia and Sha- 
piro cases is something of a paradox. His exhaustive 
dissent in the Monia case champions the exchange theory. 
His equally exhaustive and sharply critical dissent in the 
Shapiro case argues for the gratuity theory, or something 
close to it, as a means of avoiding the issue of the scope 
of the Fifth Amendment. As he notes, equating the stat- 
utory immunity to the constitutional privilege requires 
clarification of the latter in order to determine the former. 
“The vice of this construction (of the immunity statutes) 

. is precisely that it necessitates interpretation of the 
Constitution instead of avoiding it.”** The constitu- 
tional issue which Justice Frankfurter wanted to avoid 
reaching was the question whether the government, by 
requiring certain business records to be kept, can remove 
such records from the protection of the Fifth Amendment. 
Perhaps Justice Frankfurter’s two dissents can be recon- 
ciled. Perhaps he is saying in the Monta case that where 
a certain limitation on the Fifth Amendment is already 
clear, e.g., the requirement of a valid claim to establish 
the privilege, the same limitation will be read into the 
immunity statute unless a clear contrary legislative intent 
appears. But a conventionally phrased immunity statute 
should not be construed, as in the Shapiro case, in a man- 
ner that permits new and surprising inroads on the Fifth 
Amendment. In other words, the scope to be attributed 
to an immunity statute should be related to the generally 
understood scope of the constitutional privilege at the 
time the statute was enacted, not the meaning of the privi- 
lege as later modified in litigation. This would be a lim- 
ited exchange theory. 

The Supreme Court shed further light on the issue of 
the exchange theory versus the gratuity theory in the re- 


161 United States v. Monia, 317 U.S. 425 (1943). 
162 335 U.S. 1, 50 (1948). 
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cent case of Adams v. Maryland.** The petitioner, 
William Adams, had appeared before the Special Senate 
Crime Investigating Committee in 1951 in response to a 
summons. When questioned he confessed to having en- 
gaged in gambling in Maryland, and did not attempt to 
plead a constitutional privilege against self-incrimina- 
tion. On the basis of this confession he was subsequently 
convicted under Maryland’s anti-lottery laws. The Su- 
preme Court reversed the conviction on the ground that 
the 1862 immunity statute enacted in aid of congressional 
investigations prevented subsequent use of Adams’ “tes- 
timony” in any criminal proceeding “in any court.” **” 

A rigid adherence to the “exchange theory” of con- 
struction of immunity statutes would have led the Court 
to the opposite result. Adams had not claimed any priv- 
ilege of silence, and a claim if made would have been 
ineffective because the Fifth Amendment does not protect 
a witness in a federal investigation from answering ques- 
tions which would subject him to incrimination under 
state law.*** So far as the Constitution was concerned, 
Adams was defenseless before the committee and it would 
not have been necessary to confer any immunity in order 
to extract answers to these questions. Further, the very 
statute under which Adams claimed protection was en- 
acted by a Congress well aware of the dangers of an ex- 
cessively broad immunity statute. It was enacted to 
reduce the scope of immunity delineated by the initial, 
1857 law.**** 

Justice Black, however, speaking for the Court, em- 
braced the gratuity theory. At the outset he disposed of 
the contention that Adams had forfeited any rights he 


1628 Case No. 271, — 8, 1954, Adv. Op. Other aspects of the case are 
discussed in note 138a su 

162b 12 Stat. 333 (1862), 18 U.S.C. § 3486 (1946); see note 31 supra. As 
enacted in 1862 the main clause of the statute read as follows: “That the 
testimony of a witness examined and testifying before either House of Congress, 
or any committee of either House of Congress, shall not be used as evidence i in 
any criminal proceeding against such witness in any court of justice. . . 

162¢ See text supra at note 107. 

162d See text supra at notes 28-32. 
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might have had. He thought that because Adams’ testi- 
mony was in response to a summons and to committee 
questioning it was not so voluntary as to constitute a com- 
plete waiver of protection by him. The record did not 
show “any spontaneous outpouring of testimony.” Then, 
heeding Justice Roberts’ plea in the Monia case not to 
construe immunity statutes so technically that they be- 
come a trap for the unwary, Justice Black concluded that 
the immunity proffered by Congress in this statute was 
neither conditioned upon making an express plea of con- 
stitutional privilege nor confined to federal prosecutions. 
Justice Jackson, concurring, would go one step further 
and not even require a minimal showing of compulsion 
under a statute phrased as loosely as this one. For him 
the statute in wholly unambiguous language promises 
protection “to all witnesses, to all testimony, and in all 
courts.” 

There were three possibilities in construing this 1862 
statute. One, which was rejected, would stress the ex- 
change theory and read into the statute an implied re- 
quirement that the witness claim his constitutional priv- 
ilege as a prerequisite to acquiring immunity. A second, 
which the Court adopted through Justice Black, would 
not require a claim of privilege but would require a 
sufficient showing of compulsion to rebut the waiver 
argument. A third, which Justice Jackson espouses, 
would read the statute as offering unconditional amnesty 
and deem it irrelevant whether the witness’ appearance 
and answers were voluntary or involuntary. Where both 
the law and the facts differ comparison of cases requires 
caution. But in the Adams decision the Court appears 
to have reaffirmed the basic premises of the Monia deci- 
sion and to have receded somewhat from the views ex- 
pressed by Chief Justice Vinson in the Shapiro case." 


162e At the same time, the issue in the Adams case was so dissimilar from 
that in the Shapiro case that the Adams decision does not cast doubt on the 
precise holding of the Shapiro case. 
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VI 


In another respect also the Shapiro case has an impor- 
tant bearing on immunity statutes. The case is best 
known for putting the seal of Supreme Court approval 
on the “quasi-public records” or “required records” doc- 
trine. Simply stated, the doctrine is that the legisla- 
ture, in pursuit of a valid regulatory purpose, may re- 
quire private persons in a regulated activity to keep rel- 
evant records and make them available for governmental 
inspection and use. Such records kept in conformity to 
law become non-privileged and as to them no plea of self- 
incrimination can be raised. Originating at least as far 
back as 1875 in the federal courts, the doctrine has 
slowly gained acceptance and broadened in scope.“ In 
the Shapiro case, use of the doctrine yielded the conclu- 
sions (a) that in connection with the enforcement of war- 
time price-rationing legislation it was appropriate for 
Congress to require the keeping of designated records by 
businessmen, and (b) that a businessman could be pros- 
ecuted and convicted on the basis of his own “required 
records’—or “leads” derived from them—because they 
had become quasi-public and non-privileged. The de- 
fendant’s plea under the O.P.A. immunity statute was 
set aside because the Court, as explained above, discov- 
ered a Congressional intent to adopt the exchange theory 
and to exclude all non-privileged records from the pro- 
tection of the immunity statute. Shapiro, having no con- 
stitutional privilege of non-disclosure in regard to his 
“required records,” had no basis for asserting immunity 
after their compulsory disclosure. 

Many implications of the required records doctrine 


168 United States v. Mason, 26 Fed. Cas. No. 15,735 at 1189, 1190 (N.D. IIl. 
1875); United States v. Distillery No. Twenty-eight, 25 Fed. Cas. No. 14,966 
at 868, 870 (D.C. Ind. 1875); United States vy. Three Tons of Coal, 28 Fed. 
Cas. No. 16,515 at 149, 158 (E.D. Wis. 1875). All three cases involved dis- 
tilleries, concededly subject to extreme regulation. 

164 Meltzer, Required Records, the McCarran Act, and the Privilege Against 
Self-Incrimination, 18 U. or Cut. L. Rev. 687 (1951); Note, Quasi-Public 
Records and Self-Incrimination, 47 Cor. L. Rev, 838 (1947). 
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are far-reaching and extend beyond the topic of the pres- 
ent study. But the case is noteworthy in respect to im- 
munity statutes for two reasons. First, a number of the 
pre-Shapiro cases which the court disposed of on the 
basis of an analysis and interpretation of relevant immu- 
nity statutes now could be decided speedily in favor of 
the government under the required records doctrine. 
These earlier cases are instructive, however, on the ques- 
tion of how the courts may act when an immunity statute 
is, or is thought to be, determinative of the rights of the 
parties. 

Second, does not the required records doctrine, espe- 
cially as broadly interpreted in the Shapiro case, lessen 
the need for immunity statutes in support of investiga- 
tions and prosecutions? To be sure, the required records 
doctrine, because it does not cover oral testimony, is not 
a complete substitute for the immunity statute technique. 
It is probably true that more legislation on immunity 
statutes is needed. But with respect to all the manifold 
citizen activities over which Congress chooses to spread 
the umbrella of federal regulation, Congress can, by 
astute record-keeping requirements specified in advance, 
force the regulated person to become a “stool pigeon” 
against himself. And while the immunity statute tech- 
nique necessarily exempts certain suspects from prosecu- 
tion in return for their evidence, the required records 
doctrine spreads a net through which none can escape. 

Finally, the need for immunity statutes may be even 
more drastically reduced if the Shapiro concept develops 
beyond records to include a “quasi-public oral testimony” 
doctrine. A hint of this development is seen in United 
States v. Field.’ Though not necessary to the conviction 
in that case, the majority said that a surety on a bail bond 
not only has no constitutional privilege as to his records 
but also is deemed to have contracted away his constitu- 
tional privilege in regard to oral testimony. In a strong 


165 193 F.2d 92 (2d Cir. 1951). 
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dissent Judge Frank noted that even the Shapiro case 
did not go so far as to say that by simply imposing an 
obligation to testify on all persons who engage in a certain 
activity, the government may vitiate the Fifth Amend- 
ment. Under the terms of the Emergency Price Control 
Act, as Judge Frank summarizes, “defendant Shapiro 
took on two obligations—(1) to keep and produce rec- 
ords, and (2) to testify orally. The first was not at odds 
with the privilege, because the records had been made 
‘public records.’ But the Supreme Court said that the 
second was within the privilege, which means that the 
privilege not to testify orally could not be destroyed by 
Shapiro’s previous voluntary assumption of an obligation 
to so testify. As a result, Shapiro could have been com- 
pelled to testify orally as to matters tending to self-in- 
crimination only because of the correlative statutory grant 
of immunity.” **° 


VII 


In all those instances where the Court reaches the con- 
clusion that a claim is required, either by interpretation 
of the immunity statute or because of an express legisla- 
tive mandate, the question of what constitutes a claim 
arises. This question is also ever-present in those cases 
where the constitutional privilege alone is involved, be- 
cause the privilege has been construed always to depend 
upon a claim. The question of what constitutes an ade- 
quate claim, however, is posed more sharply in the im- 
munity statute situation than in the situation where only 
the constitutional privilege is at issue. This is so because 
the constitutional privilege is a privilege of absolute 
silence, provided the court is satisfied that the witness is 
claiming silence in good faith, and that the evidence 
sought would incriminate or at least tend to incriminate. 
If the witness chooses to speak he is not within the con- 


166 Jd. at 104. See 8 Wicmore, Evipence § 2259d (3d ed. 1940) regarding 
required oral reports under “hit-and-run drivers” statutes. 
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stitutional privilege and may be subsequently prosecuted 
for what he says. The constitutional privilege has an 
immunizing feature in regard to evidence actually pro- 
duced only when it can be shown that the evidence was 
forced or tricked from the witness against his will. To 
put the matter differently, the privilege being one against 
compelling self-incrimination, the making of a claim (no 
subsequent waiver being shown) would be evidence that 
any matter thereafter acquired was gained illegally by 
compulsion and should therefore be deemed inadmissible. 
In most instances concerning the constitutional privilege, 
therefore, the “claim” is made by remaining silent, and 
having remained silent there is no evidence to come into 
issue in a subsequent proceeding. The legal battles 
fought around the constitutional privilege are mainly 
concerned with the definition of those circumstances 
where the witness has a right to remain silent, and the 
inspection of those situations where the evidence is alleged 
to have been given involuntarily because of governmental 
force or deception.*” 

On the other hand, in the typical immunity statute con- 
troversy, the question of whether an adequate claim has 
been made is determinative of the crucial question (1) 
under the narrow 1862 type statute, whether testimony 
already given is to be treated as immunized or as open 
to further governmental use in a criminal proceeding 
against the witness, and (2) under the broader 1893 type 
statute, whether the witness is to be deemed immune from 
prosecution as to any matter or thing related to his testt- 
mony. In short, there is always the question of what 
status to attribute to evidence already placed in the hands 
of the government. The interest of the accused points in 
the direction of being as flexible as possible with regard 
to the claim in order that the protection given be conso- 
nant with his reasonable expectations and with the stat- 
utory-constitutional requirements. The interest of the 


167 8 WicMorE, Eviwence, §§ 2254-2271, 2275-2278, 
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government points in the direction of being rather rigor- 
ous in the matter of claim so that the interrogator may 
be informed of those instances where requiring an answer 
will confer immunity. And it would be especially im- 
portant to insure the prosecution’s being thus informed 
where the statute not only immunizes the actual testimony 
compelled, but also bars any form of prosecution as to 
matters to which the testimony relates. ‘To protect ad- 
ministrative discretion in granting immunity, and so 
safeguard efficiency in law enforcement, the administra- 
tor must be given the means for knowing whether an- 
swers to his questions will immunize the witness from 
prosecution. With such knowledge the administrator 
might choose to withhold the questions rather than to 
confer immunity. As noted by Judge Gruff: “The sup- 
posed incrimination may relate to offenses not under 
investigation by the examining tribunal, and of the ex- 
istence of which or of the relation of the desired evidence 
to which the examining tribunal . . . may have no knowl- 
edge.” *** Rigor in the matter of the claim would also 
help guard against bad faith on the part of witnesses; 
against the equivocal situations where the interrogator, 
thinking that no claim was being made would require the 
testimony, but where the witness would subsequently 
allege that an adequate claim had been made and accord- 
ingly would seek to claim his immunity. 

In regard to the substantive aspects of claiming the 
privilege, there is agreement on several principles already 
mentioned.*” The manner of making the claim, in those 
instances where a claim is a prerequisite to the privilege, 
is still a difficult matter. It seems clear, however, both 
from the older and the more recent cases, that the claim 
need not be express but may be implied from the circum- 
stances surrounding the testimony. In the absence of an 
express claim the courts will consider evidence which 


168 United States v. Skinner, 218 F. 870, 879 (S.D.N.Y. 1914). 
169 See text supra at notes 96-107. 
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shows or tends to show that the witness testified involun- 
tarily and under compulsion. In the Armour case as 
noted above the judge found implied coercion.” In 
United States v. Elton evidence of compulsion was found 
in the subpoenaing of the witness afd placing him under 
oath. It also being shown that the witness in this cir- 
cumstance testified under a belief that he had been given 
immunity, the court confirmed the witness’ immunity 
despite lack of an express claim. Perhaps the real 
ground for many of these decisions is that in a confused 
circumstance where the government’s action induces a 
mistaken but reasonable belief on the part of the witness 
that the requisites for immunity have been met, doubts 
will be resolved in favor of conferring immunity on the 
witness.’ Such a principle would be consistent with the 
long-hallowed tradition of narrowly confining govern- 
mental acts which impinge on personal rights. 

In more recent cases, even under congressional statutes 
expressly requiring that the witness claim his privilege, it 
has been indicated that formality is not needed so long as 
there is some communication to the interrogator of the 
witness’ intention to make the claim.** The principle 
which seems to emerge is that where a claim is required 


170 See text supra at notes 69, 70. 
171 222 F. 428 (S.D.N.Y. 1915). In this case a large investigation was under- 
way covering several witnesses. Some witnesses were subpoenaed, sworn and 
threatened with prosecution under the relevant immunity statute unless they 
testified. Others, to whom the Interstate Commerce Commission did not want 
to extend immunity, were allowed to give voluntary testimony only. In this 
circumstance the defendant thought that his sworn testimony under subpoena 
would confer immunity, and the court did find him to be within the protection 
of the statute. 
112 See United States v. Pardue, 294 F. 543 (D. Tex. 1923), to the effect 
po A ed non-appearance was a criminal offense and the witness was sub- 
oe claim of the privilege was unnecessary. In United States 
Vv. — = 218 F. 870 (S.D.N.Y. 1914), which is one of the cases cited by 
Justice Frankfurter in the Monia case as authority for the proposition that a 
claim is essential, Judge Grubb noted that the claim need not be formal if the 
Interstate Commerce Commission be clearly informed of the claim and its basis. 
178 United States v. Goodner, 35 F. Supp. 286, 291 (D. Colo. 1940), involving 
a prosecution under the Securities Act of 1933. The court quotes approvingly 
from United States v. Skinner, supra, note 172. Compare the Skinner case with 
Phelps v. United States, infra, note 192, which appears to be easily distinguish- 
able because the denial of immunity turned on the lack of an oath, and of a 
proper subpoena, rather than lack of an adequate claim. Also see United States 
v. Eisele, 52 F. Supp. 105 (D. D.C. 1943). 
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as a condition of gaining immunity, the underlying con- 
siderations are (1) the fact of compulsion, which brings 
into play the privilege as phrased in the Fifth Amend- 
ment, and (2) the adequacy of notice to the interrogator. 
The combination of these two as the essential tests, al- 
though both may be elusive when sought to be applied in 
practice, seems to effect a satisfactory accommodation of 
the citizen’s interest in privacy and the government’s in- 
terest in effective law enforcement. 


Vill 


In addition to the major legal issues discussed so far 
regarding immunity statutes, a number of interesting 
subsidiary points which merit at least a passing reference 
have been controverted over the years. The Fifth Amend- 
ment, and the phrasing of the immunity statutes in all of 
their versions, would seem to require that a witness who 
otherwise qualifies is made immune from subsequent 
prosecution under any statute relevant to his testimony, 
not just immune under the statute under which the inves- 
tigation is proceeding. The courts have so held, in cases 
arising during the Prohibition period when the prosecu- 
tions were commonly brought under the general con- 
spiracy statute,* and the immunity provision under 
which the defendants sought protection was attached to 
the National Prohibition Act.” Investigatory process 
under the National Prohibition Act immunized a wit- 
ness from subsequent prosecution under the conspiracy 
statute, the revenue statutes, or any other federal criminal 
statutes defining an offense to which the testimony re- 
lated.*”* 


But suppose a witness from whom testimony is elicited 


17414 Stat. 484 (1867), 18 U.S.C. § 371 (1946). 

175 41 Strat. 305, 317 (1919), 27 U.S.C. § 47 (1946). 

176 United States v. Goldman, 28 F.2d 424, 433 (D. Conn. 1928); Foot v. 
Buchanan, 113 F. 156 (C.C. Miss. 1902) (by implication). More recent cases 
suapertns the same Dmg as Smith v. United States, 337 U.S. 137 (1949) ; 


wards v. United States, 312 U.S. 473 (1941); United States v. Andolschek, 
142 F.2d 503 (2d Cir. 1944). 
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under an appropriate immunity statute continues the 
illegal endeavor? Insofar as the subsequent overt acts 
are fresh substantive offenses he can, of course, be pros- 
ecuted for each of them. What of the case where there 
is a continued conspiracy? This question was squarely 
presented in a case arising out of the Beef Trust investi- 
gation.*”* Certain packers who had testified in the 1904 
investigation by the Commissioner of Corporations, and 
who in 1905 had been held to be immune from prosecu- 
tion,’ were indicted in 1910 on the same conspiracy 
charge.*** The court refused to quash the indictment in 
recognition of the defendants’ pleas of immunity, even 
though the “subsequent crime” for which they were in- 
dicted was merely a continuation of the original agree- 
ment, and even though the original (and immune) testi- 
mony had served as a starting point for searching out 
other evidence tending to show that the original conspir- 
acy had been in continuous operation. The court quite 
properly treated the continuation of the conspiracy as a 
“new violation of the law.” As Judge Carpenter pointed 
out: “The indictments in this case are not for any crime 
committed at the time the privileged evidence was given, 
but for a subsequent crime, and that subsequent crime con- 
sists in the continuation of the original agreement. . 

I cannot agree that the immunity act purposely was made 
attractive as a kind of bonus or bribe to induce innocent 
disclosures by the promise that a future crime concerning 
the acts, transactions and things testified about would pass 
unpunished.” ** 

177 Because of the easier burden of proof, successful prosecution may be more 
likely under a conspiracy indictment than under an indictment for the substan- 
tive offense. In the field of business crime particularly, e.g., monopoly and 
illegal restraint on trade, it is far easier to prove a conspiracy which is moving 
toward one of these forbidden ends than to determine when a monopoly or a 
restraint on trade has been fully effected. Of course, the prosecution’s burden 
is lightened somewhat in those state jurisdictions having attempt statutes by 
the availability of the alternative of indicting individuals for an attempted crime 
rather than for the completed substantive offense. 

178 See text, supra, at note 56. 

179 United States v. Armour, 142 F. 808 (N.D. Ill. 1906). 


180 United States v. Swift, 186 F. 1002 (D. Ill. 1911). 
181 Jd. at 1015, 1016. 
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And yet, although an indictment should clearly lie for 
the fresh conspiracy, would it not be improper, as the 
defendants contended, to make “use of the immune trans- 
actions in aid of a prosecution for a continuation of the 
immune offense?” ** The court’s answer on this point 
was specific, but, it seems, potentially nugatory of the full 
enjoyment of the constitutional privilege: 


A pardon or amnesty secures against the consequences of one’s 
acts, and not against the acts themselves; it involves forgiveness, 
not forgetfulness. If the claimed immunity did not obliterate the 
physical existence of the facts about which the defendants fur- 
nished evidence to Garfield in 1904, but merely purged them of 
criminality and rendered them inherently harmless, there is no 
legal reason why those facts or the evidence concerning them, 
if competent and relevant, may not be used to trace the history 
of, or establish, an unlawful conspiracy charged to have been 
in operation in 1910.*** 


Perhaps the court, in refusing to quash the indictment, 
realized that the minds of the prosecutors could not make 
a tabula rasa in regard to the immune beginning of the 
current offense. The initial conspiracy would always put 
the prosecutors on notice to watch for a continuation. To 
void all subsequent, related conspiracy indictments would 
totally nullify that mode of punishment and give to 
the defendants protection extending beyond the Fifth 
Amendment. And yet it does not seem to follow, by way 
of logic or necessity, that the prosecution must be allowed 
to display to the grand jury the evidence concerning the 
earlier and immune portion of the continuing conspiracy. 
Defendants should be able to insist that the indictable 
part of a continuing conspiracy be sustained on fresh and 
independent evidence.“ Later, in a case which is not 


182 Jd. at 1008. 

183 Jd, at 1017. 

184 It should be noted that the Swift case does not stand for the proposition 
that defendants can be convicted without fresh and independent evidence. The 
narrow question in this case was whether a grand jury indictment should be 
quashed because part of the evidence given to it related to the immune begin- 
ning of the current conspiracy. In reaching its conclusion the court was influ- 
enced by the rule that “except in those states where by statute indictments are 
to be returned on ‘legal’ or ‘competent’ evidence, courts will not review evidence 
received by grand juries for the purpose of passing on its competency.” Id. at 
1018. At what point does this rule yield to the admitted power of courts to 
quash grand jury proceedings if otherwise unlawful or unconstitutional? See 
Hale v. Henkel, 201 U.S. 43 (1906). 
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entirely distinguishable on its facts from the Swift case, 
an indictment in a continuing conspiracy situation was 
quashed in favor of an immunity plea. 

The Supreme Court’s decision in the gambling tax 
case” is obliquely related to this question of whether 
future acts of conspiracy are immunized by disclosure of 
an earlier act in the same series. In the continued con- 
spiracy situation, the court—albeit somewhat arbitrarily 
—has to treat that portion of the conspiracy occurring 
after a compelled disclosure as a separate and indepen- 
dent offense. By this classification, the continued con- 
spiracy is removed from the coverage of a statute immu- 
nizing the conspirator from prosecution for past or 
present crimes related to his compelled disclosure. The 
“continued” portion of a conspiracy is simply an unre- 
lated future matter for which prosecution in due course 
may lie. 

In the gambling tax case the privilege alone was in- 
volved, but again there was the question of the effect of 
closely related future acts on a present disclosure. The 
court was asked to declare the gambling tax invalid on 
its face because its registration provisions allegedly would 
have the effect of inducing disclosure of violations of 
state law. While not conceding that the law would be 
invalid even if such self-incrimination would result from 
its operation, the court did treat the question, and found 
that no self-incrimination of any kind was likely.” ‘The 
obvious purpose of registering and paying the tax would 
be to become eligible to engage in wagering—a practice 


185 United States v. Moore, 15 F.2d 593 (D. Ore. 1926). 


186 United States v. wog’ 345 U.S. 22 (1953), sustaining the $50 “bookie 
tax” against arguments (1) that it was an unconstitutional use of the con- 
gressional taxing power for a non-revenue purpose, and (2) that the registra- 
tion provision was a violation of the Fifth Amendment in impelling gamblers 
to incriminate themselves under state law. ; 

187 Jd. at 32-33: “Assuming that respondent can raise the self-incrimination 
issue, that privilege has relation only to past acts, not to future acts that may 
or may not be committed... . Under the registration provisions of the wager- 
ing tax, appellee is not compelled to confess to acts already committed, he is 
merely informed by the statute that in order to engage in the business of wager- 
ing in the future he must fulfill certain conditions.” 
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illegal under the laws of many states. But the mere regis- 
tration, in and of itself, would not be proof of acts of 
wagering, either past, present, or future. 

Both the conspiracy decision and the gambling decision 
are technically correct. And yet, would not the prosecu- 
tion be greatly aided by knowledge of the immune begin- 
nings of a conspiracy; or by posession of the names of 
persons who have “qualified” to engage in gambling? 


IX 


The additional requirements in some compulsory tes- 
timony acts since 1906** that immunity shall come into 
being only where the witness testifies or produces docu- 
ments under either subpoena or oath, or both, have been 
strictly enforced, the clarity of the requirements leaving 
the courts little discretion.*” 

An examination of the cases in which these require- 
ments have been a material factor indicates that in at 
least some instances the witnesses were confused and testi- 


fied under the mistaken impression that they had acquired 


188 A$ to the “model act” of 1893 (27 Srart. 443, 49 U.S.C. § 46 (1946) ) and 
subsequent statutes which incorporate it by reference, é.g., Emergency Price 
Control Act of 1942 (56 Star. by 50 U.S.C. App. § 922g (1946)) the 1906 
amendment (34 Stat. 798, 49 U S.C. § 48 (1946)) requires both subpoena 
pov & oath for both testimonial and documentary evidence, but does not require 
a claim of privilege. The Shipping Act of 1916 (39 Srat. 737, 46 U.S.C. § 827 
(1946) ) is similar. 

Many of the immunity statutes enacted since 1933 make no ~~ 
to the “model act” of 1893, and although these statutes require an ress 
claim of — they are silent on the matter of oath and ple Ry or a 
subpoena in the alternative. Securities Act of 1933, 48 Strat. 74, 87, 
15 USC. ey (1946). Also, inter alia, Securities Exchange Act of 1934, 
Communications Act of 1934, Public Utilities iy Company Act of 1935, 
Federal Power Act, Civil Aeronautics Act of 1938, supra, note 84. But at 
least one statute in this period, the National Labor Relations Act (49 Srar. 
449, 456 (1935), 29 U.S.C. § 161 (3) (1946)) apparently requires a subpoena 
as well as a claim for both testimonial and documentary evidence, although 
it is silent on the question of an oath. Similarly, the Defense Production Act 
of 1950 apparently requires, as conditions of immunity, a subpoena and claim 
for both testimonial and documentary evidence, but contains no mention of an 
oath. 64 Stat. 798, 817, § 705 (b), 50 U.S.C.App. § 2155 (b) (1946). 

In regard to this question of an oath, should the word “testimony” in a 
statute, in the absence of an express provision, be deemed to imply an oath 
requirement? 

189 Sherwin v. United States, 268 U.S. 369 (1925)—subpoena gpa 
not met; Blaine v. United States, 29 F.2d 651 (Sth Cir. 1928)—subpoena r 
quirement not met; Howitt v. United States, 150 F.2d 82 (Sth Cir. 1925), 
revd on other grounds 328 U.S. 189 (1946)—neither subpoena nor oath re- 
quirements met. 


5 
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immunity. In those instances where there is a showing 
that the interrogators positively misled the witness the 
courts will afford protection to him, for it is clear that a 
person may not be tricked into waiving a constitutional 
right.’ On the other hand, where trickery is not shown, 
the courts may deny immunity by invoking the rule that 
immunity is a mere privilege and that the presumption is 
against the individual unless he affirmatively meets all of 
the conditions prescribed.“ Such a rule presumes heav- 
ily on the intelligence of the witness, especially in view of 
the number of immunity statutes and their lack of uniform 
phraseology. It places the government in the position 
of benefiting from the witnesses’ ignorance or confusion. 
Whatever be the merits of a restrictive rule when the 
constitutional privilege alone is involved, and the issue 
is merely one of silence, the rule is of questionable pro- 
priety when applied to the immunity statute situation. 
For in the latter instance, the opportunity for confusion 
on the part of the witness is multiplied many fold. 
Phelps v. United States’” well illustrates this danger. 
An Office of Price Administration investigator confront- 
ed defendant Peters in his office with a subpoena and 
demanded certain books and records. Peters telephoned 
his attorney and then said to the investigator: “[ My at- 
torney] advised me if you have subpoenas the only thing 
I can do is furnish you with the books and records that 
you ask for, but he told me not to waive any rights.” *” 
The court denied immunity on grounds that Peters was 
not under oath in producing the documents and that the 
subpoena, on closer inspection, turned out to be issued 


190 See United States v. Elton, 222 F. 428, 436 (S.D.N.Y. 1915); In re 
Leibster, 91 F. Supp. 814, 817 (E. D. Pa. 1950). 

191 As the Circuit Court said in the above cited case, Sherwin v. United 
States, 268 U.S. 369 (1925), affirming 297 F. 704, 708 (Sth Cir. 1924): “It is 
incumbent on one claiming immunity from prosecution for criminal misconduct 
to bring himself within the terms of a law granting that privilege.” 

192 160 F.2d 858 - Cir. 1947), cert. denied sub nom. Peters v. United 
States, 334 U.S. 860 (1948). 


198 Jd. at 872. 
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against Peters’ wife, not Peters himself.“ His disclo- 
sures were therefore voluntary!** As the chain of tech- 
nicalities lengthens it would seem that at some point gov- 
ernmental silence in the face of obvious confusion on the 
part of the witness as to his rights should be deemed cul- 
pable. We are dealing here with a constitutional guaran- 
tee—whether it be denoted a “privilege” or a “right” is 
at this point immaterial—which touches the citizen’s un- 
derstanding of and faith in his government. The bent of 
mind which glories in legal technicalities has no place 
here. 

Finally, it is clear (1) that perjury committed in the 
act of testifying is subject to prosecution despite an im- 
munity statute, even though the statute does not contain 
an exception in favor of such prosecutions,” (2) that the 
immunity is limited to witnesses called by the govern- 
ment, even though the statute is not so phrased,” (3) that 
an appeal from a denial of the immunity may not be taken 
until a final judgment has been entered ** and (4) that, 


despite an immunity statute, the record of the proceeding 
in which a witness has refused to testify or produce rec- 


194 Jd. at 870. 


195 Although not necessary to the decision in the case, the court noted that 
there was a question whether or not the witness had made the claim of privilege 
also required by the Emergency Price Control Act of 1942. The court said: 
“. . . that the privilege against self-incrimination must be ‘specifically’ claimed, 
would seem to imply, however, that there must be some expression directly 
indicative of the intention to claim the particular privilege, as distinguished 
from other possible rights, and reasonably communicative of the fact that this 
is what is being done.” Jd. at 872. 

196 Glickstein v. United States, 222 U.S. 139, 142 (1911). Perjury prosecu- 
tion was allowed despite silence on this point in the Bankruptcy Act’s im- 
munity clause, 30 Stat. 544, 548 (1898), 11 U.S.C. § 25 (1946), on the grounds: 
(1) “. . . that the immunity afforded by the constitutional guarantee relates 
to the past and does not endow the person who testifies with a license to commit 
perjury,” and (2) that Congress did not intend by the statute to create an 
immunity broader than the privilege, the express authorization of perjury prose- 
cutions in other immunity statutes being due merely to an abundance of caution. 

197 Such an express limitation was in the original version of the 1906 amend- 
ment to the model immunity statute of 1893 but was eliminated prior to enact- 
ment. 40 Conc. Rec. 8738 (1906). In United States v. Standard Sanitary 
Manufacturing Company, 187 F. 232 (C.C.E.D. Pa. 1911) the court held that 
the congressional purpose in enacting immunity statutes had been to aid in the 
enforcement of certain laws, not to aid defendants, and most especially not to 
aid defendants called by co-defendants in a civil suit. 


198 Heike v. United States, 217 U.S. 423 (1910). 
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ords is admissible in a subsequent contempt proceeding 
disputing the propriety of the witness’ claim.*” 


CONCLUSION 


Considerations of clarity in the legal order and of fair- 
ness to witnesses dictate that the present scattered federal 
immunity statutes be consolidated into one statute setting 
forth a single formula for the conferring of immunity. 
Congress could then make this single formula applicable 
to whatever federal investigations it chose, including 
grand jury and court proceedings by the Department of 
Justice which strangely enough are not now covered by 
an immunity statute.” What form should such a statute 


199 United States v. Barsky, 72 F. Supp. 165 (D.D.C. 1947), aff'd. 167 F.2d 
241, 252 (1948); United States v. Bryan, 339 U.S. 323 (1950). In both of 
these cases the defendants had refused to produce documents before congressional 
committees and when prosecuted for contempt objected to the admission in evi- 
dence of the record of their appearance before the committees. The best ration- 
ale for admitting such evidence despite the broad wording of the immunity is 
given by District Judge Keech in the Barsky case: “The criminal proceedings 
which Sect. 634 (congressional compulsory testimony act) contemplates are 
those for crimes which occurred prior to the action of the committee in sub- 
poenaing the witness to appear and to which the witness was compelled to 
testify. As distinguished from criminal proceedings for such separate crimes, 
it would seem, in a sense, that a prosecution for contempt is but the continua- 
tion of the proceeding before the committee, the statements made and events 
transpiring at the hearing being inseparable from the prosecution for contempt. 
A prosecution for perjured testimony before the committee is of the same con- 
tinuing character and is, in terms, excluded from the operation of the immunity 
provision. Evasive tactics constitute a parallel frustration of the purpose of 
the Congress to obtain full disclosure of all facts pertinent to a legislative 
inquiry.” United States v. Barsky, supra, at 169. Dissenting on this point 
in the Bryan case, Justice Black said: “ . the statutory language is so 
clear and precise that dubious legislative history cannot contradict it. And 
no part of that history even tends to show that Congress meant to permit 
the use of a witness’ testimony to convict him of any crime other than perjury.” 
United States v. Bryan, supra, at 347. 

200 That Congress is inclined to continue the traditional patchwork quilt ap- 
proach to immunity statutes is evidenced by the current proposal to create an 
immunity statute to aid the Attorney General in federal grand jury and court 
proceedings. Initially introduced as a separate measure, S. 565, 83d Cong., Ist 
Sess. (1953), the proposal was somewhat arbitrarily incorporated into H.R. 
6899, 83d Cong., 2d Sess. (1954). Section (a) of H.R. 6899 deals with the 
grant of immunity in connection with Congressional investigations. See note 
93, supra. Section (b) reads as follows: 


“(b) Whenever in the judgment of the Attorney General the testimony 
of any witness, or the production of books, papers, or other records or 
documents by any witness, in any case or proceeding before any grand 
jury or court of the United States, is necessary to the public interest, 
such witness shall not be excused from testifying or from producing books, 
papers, or other records or documents on the ground that the testimony 
or evidence, documentary or otherwise, voles of him may tend to in- 
criminate him or subject him to a penalty or forfeiture. But no such wit- 
ness shall be prosecuted or subjected to any penalty or forfeiture for or 
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take, so as to balance on the one hand the protection of 
the citizen’s constitutional rights and on the other hand 
the consideration of effective law enforcement, unham- 
pered by any “gratuity to crime”? Within these two 
considerations, the guiding principle should be to make 
the statute as simple as possible. By these tests, none of 
the present federal immunity statutes is fully satisfactory. 
A “model” statute might be phrased as follows: 


Section 1. No person shall be excused from attend- 
ing and testifying or from producing documentary 
evidence before the officials and agencies hereinafter 
named in Section 2 of this Act for the reason that 
the testimony or documentary evidence requested 
of him may tend to incriminate him or subject him 
to a penalty or forfeiture. But no person shall be 
prosecuted or subjected to any penalty or forfeiture 
for or on account of any transaction, matter or thing, 
concerning which he may testify or produce evi- 
dence, documentary or otherwise, before aforesaid 
officials and agencies; 

Provided: That the privilege against self-incrimina- 
tion be claimed by the witness before he testifies and 
that he be directed to testify, or produce evidence, 
documentary or otherwise, despite such claim; 
Provided further: That nothing in this Act shall be 
construed to exempt any witness from any prosecu- 
tion or punishment for perjury committed by him in 
testifying as aforesaid. 

Provided further: That this section shall not be 
deemed to bar the subsequent use of the record of 
the proceeding in which the witness has claimed a 


on account of any transaction, matter, or thing concerning which he is 
compelled, after having claimed his privilege against self-incrimination, 
to testify or produce evidence, documentary or otherwise.” 


Could the phrase “any case or proceeding” in this statute be construed to 
authorize the Attorney General to aid other federal agencies in their court 
proceedings? 

On the merits of a single, comprehensive statute see 8 WicmMore, EviDENCE 
§ 2284 (3d ed. 1940). 
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privilege against self-incrimination in a prosecution 
or contempt proceeding to punish the witness for 
improperly claiming his privilege against self-in- 
crimination. 

Section 2. List of governmental investigations to 
which the provisions of Section 1 are applicable.” 


Such a statute would retain the traditional definition of 
the scope of the immunity as found in the 1893 Act and 
continue the perjury exception found in some of the stat- 
utes. It would depart from the common practice at pres- 
ent of requiring either a subpoena or an oath as pre- 
requisites for immunity. It would make the overriding 
of a claim of privilege the sole test of whether the inves- 
tigator has conferred immunity in a given instance. The 
requirement of claim would effectively give notice to the 
investigator that if a given line of investigation be pur- 
sued an immunity may result. He could elect to pursue 
or drop that line of inquiry in accordance with his overall 
strategy of law enforcement. Further, the claim of priv- 
ilege can be scrutinized to ascertain whether the evidence 
sought actually would incriminate, or tend to incrim- 
inate, thus making the immunity as broad as the privilege 
and no broader in regard to such factors as “tendency” 
and “substantiality.” The government being given ade- 
quate notice of the possibility of immunity, the technical 
requirements of oath and subpoena no longer serve a use- 
ful purpose and may be eliminated. Their elimination 
would lift the constitutional guarantee above the danger 
of being lost through confusion of the witness, as appar- 
ently happened in the Phelps case.*” 

201 This proposal is admittedly conservative. A more drastic approach would 
be to give the Attorney General a broad power to confer immunity, with au- 
thority to subdelegate the power to other agency heads. This approach would 
avoid the need for Congress to enact a new immunity statute each time a new 
regulatory agency is created. It might be a step toward centralizing direction 
of the present far-flung federal law enforcement activities. Prospects for pass- 
age of such a measure appear dim. The other agencies, jealous of their own 
prerogatives, very likely would prefer to receive their immunity power directly 


from Congress. 
202 See text supra at note 193. 
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The last proviso is designed to reinforce the holdings 
in United States v. Bryan and United States v. Barsky.” 
Although not essential, it would make easier the proof of 
an unfounded claim of self-incrimination. It would be 
of assistance whenever an investigating body chose to in- 
stigate a contempt proceeding rather than to honor an 
unfounded claim of self-incrimination by conferring im- 
munity. As a practical matter, existing delays in con- 
tempt proceedings may give the witnesses an improper 
and unneeded advantage, for the delays may induce an 
investigator to take the easier course and concede an im- 
munity. In this connection, Congressman Kenneth B. 
Keating of New York has advocated streamlining con- 
tempt procedure and expediting court handling of such 
cases, but his proposal is confined apparently to refusals 
to testify before Congress.”* 

It may be that the guarantee against self-incrimination 
is only a second class constitutional right. Certainly, the 
Supreme Court has not deemed it so vital as to be part 
of the “due process of law” which the Fourteenth Amend- 
ment enforces against state action.” But the guarantee 
may not even amount to a second class constitutional right 
if it may be easily lost in the intricacies of an immunity | 
statute. In guarding against a “gratuity to crime,” let 
us not create an arbitrary investigating power. 

203 Op. cit. supra, note 199. 

204 Congressman Keating, < ode for Congressional Inquiries, New York Times 
Magazine, April 5, 1953, p. 1 


205 Twining v. New They 211 U.S. 78 (1908), Adamson v. People of Cali- 
fornia, 332 U.S. 46 (1947), Rochin v. People of California, 342 U.S. 165 (1952). 
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EDITORIAL NOTES 


FEDERAL TAX LIENS UNDER THE FEDERAL TAX AND 
PRIORITY STATUTES 


I 
INTRODUCTION 


The power to tax has always been regarded as a necessary and in- 
dispensable incident of sovereignty. Our founding fathers granted 
Congress the power to lay and collect taxes and to make all laws nec- 
essary and proper for that purpose, specifying that such laws, when 
made, would be the supreme law of the land.? It was impossible at 
that time, however, to foresee the difficulties which would be associ- 
ated with the collection of taxes in the twentieth century. Today 
the Federal Government, in addition to facing the infinite problems 
existing within its own complicated tax structure, must continually 
struggle with competing creditors in the collection of revenue. States 
or municipalities seeking to collect their own taxes,® judgment cred- 
itors,* bona fide purchasers,® and mortgagees® are just a few of these 
competing creditors. 

In its efforts to enforce its rights under the taxing statutes, the 
United States must rely primarily upon three sources: (a) Section 
64(a) of the Bankruptcy Act,’ (b) Section 3466 of the Revised Stat- 
utes,® and (c) Sections 3670-3671 of the Internal Revenue Code.°® 
Section 64 of the Bankruptcy Act applies when the insolvent tax- 
debtor has been adjudicated a bankrupt; Rev. Stat. § 3466 is ap- 
plicable where the entire property of the debtor has passed into an 
equity receivership ;*° and I.R.C. §§ 3670-3671 grant a statutory lien 
to the Federal Government for unpaid taxes. Whereas the priority 
provisions of the Bankruptcy Act are relatively clear," the confusion 


1 United States v. Snyder, 149 U.S. 210 o—.. 

2U.S. Const. Art. I, §8; U.S. Constr. Art. V 

3 United States v. City of New Britain, 347 U. S 81 (1954). 

4 Petition of Gilbert Associates, Inc., 97 N.H. 411, 90 A.2d 499 (1952), red, 
holding the Town of Walpole, New Hampshire was not a judgment creditor, 
United States v. Gilbert Associates, 345 U.S. 361 (1953). 

5 United States v. Rosenfield, 26 F. Supp. 433 (E.D. Mich. 1938). 

6 Bank of Wrangell v. Alaska Asiatic Lumber Mills, Inc., 84 F. Supp. 1 
(D.C. Alaska 1949). 

752 Srat. 874 rae 11 U.S.C. § 104 (1946). 

8 31 U.S.C. §191 (19 

926 U.S.C. §§ 36703671 (1946). 

10 Rogge, The Differences in the Priority of the United States in Bankruptcy 
and in Equity Recewerships, 43 Harv. L. Rev. 251 (1929). 

119 MERTENS, LAw or FEDERAL INCOME TAXATION § 54.29 (1943). 
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surrounding the application of § 3466 and §§ 3670-3671 is evident 
in the seemingly interminable litigation in this field. 

In the current session alone, the Supreme Court has decided two 
cases involving controversies under § 3466 and §§ 3670-3671.%* In 
three other recent cases, in which the decisions of the Supreme Court 
of South Carolina and two federal courts of appeals were unfavor- 
able to the United States, the Justice Department has filed petitions for 
certiorari.** The one common denominator in all of these cases is 
confusion in attempting to follow the rules laid down by the Supreme 
Court. This has not been helped by the recent indication that the 
Supreme Court intends to correlate the two statutes.’* 

This note will attempt to examine the background and problems 
associated with each of the statutes, and then evaluate the implication 
by the Supreme Court that each of the statutes may be interpreted 
with reference to the other. 


II 
THE FEDERAL Priority STATUTE 


Section 3466 of the Revised Statutes,’® originally enacted into law 
by Congress in 1797,?* provides: 


Whenever any person indebted to the United States is insol- 
vent, or whenever the estate of any deceased debtor, in the hands 
of the executors or administrators, is insufficient to pay all the 
debts due from the deceased, the debts due to the United States 
shall be first satisfied; and the priority established shall extend 
as well to cases in which a debtor, not having sufficient prop- 
erty to pay all his debts, makes a voluntary assignment thereof, 
or in which the estate and effects of an absconding, concealed, 
or absent debtor are attached by process of law, as to cases in 
which an act of bankruptcy is committed. 


The constitutionality of the federal priority statute was established 
in the early case of United States v. Fisher." The Court reasoned 
that any objection to the statute on the basis that it interfered with 
state sovereignty was merely an objection to the Constitution, and 


12 United States v. Carroll yore nporny Co., 346 U.S. 802 (1953); United 
States v. City of New Britain, supra note 3. 

13 United States v. Scovil, 78 SE. 7 ( S.Car. 1953) ; United States v. Acri, 
109 F. Supp. 943 (N.D. Ohio 1952), aff'd per curiam, 209 F.2d 258 (6th Cir. 
1953) ; Sunnyland Wholesale Furniture Co. v. Liverpool & London & Globe 
Ins. Co., Ltd., 107 F. Supp. 405 (N.D. Tex. 1952), aff'd sub nom. United States 
v. Liverpool, ‘London & Globe Ins. Co., — F.2d —— (5th Cir. 1953). 
case a United States v. Security Trust & Savings Bank, 340 U.S. 47, 51 

15 See note 8 supra. 

16 Act of March 3, 1797, 1 Srat. 512, 515, 

172 Cranch 358 (U. S. 1804). 
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not to the act itself. This right of the United States to priority in the 
collection of its debts, however, is strictly statutory; it does not exist 
at common law.’* It does not rest upon a sovereign prerogative’® 
but rather upon the duty to secure adequate public revenue to sustain 
the public burdens.”® Although it has been stated that the federal 
priority cannot be impaired or superseded by state law,”* it may be 
limited by other federal legislation when Congress has indicated an 
intention to so limit it.22 In this connection, the Supreme Court has 
held that only the plainest inconsistency between Rev. Stat. § 3466 
and subsequent federal legislation warrants the finding of an implied 
exception to the statute.”* 

The Statute provides that the priority shall take effect whenever 
any person indebted to the United States is insolvent. A literal read- 
ing of the Statute seems to indicate that insolvency should be inter- 
preted broadly.2* The Supreme Court, however, in United States v. 
Oklahoma,”* limited insolvency under the statute to only those situa- 
tions where a debtor: (a) makes a voluntary assignment, (b) has his 
assets attached after absconding, concealing, or absenting himself, or 
(c) commits an act of bankruptcy. The priority of the United States 
does not take effect until the appointment of a receiver,?* and no evi- 
dence can be accepted as to the insolvency of a living debtor until 
his assets have been attached or placed in receivership.27 Even if 


the requirements of the Statute are met, however, there is no guar- 
anty that the United States will obtain the expected advantage. If 
the debtor is adjudicated a bankrupt, relative priorities are deter- 
mined under the Bankruptcy Act, and Rev. Stat. § 3466 is subordi- 
nated to a fifth priority under Section 64(a) of the Bankruptcy Act.”* 

Until 1926 there was doubt as to the application of Section 3466 to 
tax claims. The problem was resolved by the Supreme Court in Price, 


18 Equitable Trust Co. v. Connecticut Brass & Mfg. Corp., 290 Fed. 712 
(2d Cir. 1923). But see 9 Mertens, Law or Feperat INCOME TAXATION 
§ 54.20 (1943). 

19 United States v. State Bank of North Carolina, 6 Pet. 29 (U.S. 1832). 

20 United States v. State Bank of North Carolina, supra note 19; United 
States v. Emory, 314 U.S. 423 (1941); County of Spokane, Washington v. 
United States, 279 U.S. 80 (1929). 

21 United States v. State of Oklahoma, 261 U.S. 253 (1923). 

22 United States v. Guaranty Trust Co., 280 U.S. 478 (1930) ; Cook County 
National Bank v. United States, 107 U.S. 445 (1882); see Massachusetts v. 
United States, 333 U.S. 611, 635 (1948) (dissenting opinion). 

23 United States Department of Agriculture v. Remund, 330 U.S. 539 (1947). 

24 See 20 U. or Cin. L. Rev. 274, at 278 (1951). 

25 Note 21, supra. 

26 United States v. State of Oklahoma, 261 U.S. 253, 260 (1923); New York 
v. Maclay, 288 U.S. 290 (1933). 

27 Equitable Trust Co. v. Connecticut Brass & Mfg. Corp., supra note 18. 

28 See note 7 supra. 
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Receiver v. United States*® wherein it was held that the word “debts” 
as used in the Statute, included taxes. 

If this was all that could be said of the federal priority statute, the 
courts would scarcely be troubled in its application. The heart of the 
controversy, however, rests in the interpretation of the words “spe- 
cific and perfected.” First mention of these words in connection with 
Rev. Stat. § 3466 is found in the early case of Thelusson v. Smith.*° 
There, in a dictum, the Court read an exception into the Statute in 
the case of previously executed mortgages, stating further that it was 
reserving the question as to whether a specific and perfected lien 
would prevail over the Section 3466 priority.** Although one hun- 
dred and thirty-seven years have elapsed since the Thelusson deci- 
sion, and numerous cases have brought up the problem, the Court 
is still able to reserve its opinion on the question.** 

Although the Court has thus far declined to determine whether the 
specific and perfected lien would overcome the statutory priority, it 
has not been so reticent in setting forth the requirements for a spe- 
cific and perfected lien. The lien to be specific must be definite in 
at least three respects at the time of the act of insolvency: (1) the 
identity of the lienor,** (2) the amount of the lien,** and (3) the 
property to which it attaches.** To be perfected, the lien must be 
enforced at least to the point of divesting the debtor of either title 
or possession.** The Court, however, has not clearly stated whether 
this requirement of divestment is one that applies to all of these cases. 
In Spokane County v. United States,*" it was implied that a distinc- 
tion will be made between liens which arise from municipal taxes 
on realty and those on personalty. It is possible that the Court drew 
an analogy between a lien on real property which has met the require- 
ments for specificity but has not yet divested the property, and a mort- 


29 269 U.S. 492 (1926). 

302 Wheat. 396, 426 (U.S. 1817). 

31 Ibid. 

82 United States v. Waddill, Holland & Flinn, Inc., 323 U.S. 353 (1945); 
see United States v. Gilbert Associates, 345 U.S. 361, 367 (1953) where 
Justice Frankfurter dissented, saying: “In view of the Court’s reluctance not 
only today but for almost a century and a half to decide the issues that may 
arise under § 3466 of the Revised Statutes, I do not think I ought to embarrass 
later consideration by the Court of these issues by speaking on them at this 
time.” 

83 United States v. Knott, 298 U.S. 544 (1936). 

84 United States v. Waddill, Holland & Flinn, Inc., supra note 32. 

35 Illinois v. Campbell, supra note 26. 

86 United States v. Waddill, Holland & Flinn, Inc., supra note 32; Illinois 
v. Campbell, supra note 26; New York v. Maclay, supra note 26; Thelusson 
v. Smith, supra note 30. 
87 279 U.S. 80 (1929). 
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gage which has also not divested the property but which will over- 
come the 3466 priority.** 

Characterization of a lien as sufficiently specific and perfected to 
overcome the federal priority is the prerogative of the federal courts. 
A state court decision that a lien is specific and perfected, “. . . how- 
ever conclusive as a matter of state law, cannot operate by itself to 
impair or supersede a long-standing Congressional declaration of 
priority.” **° The state court’s characterization, though entitled to 
weight, is always subject to re-examination by the Supreme Court.*° 
But if the state court itself characterizes the lien as inchoate, its de- 
cision is considered as practically conclusive.** If the lien is inchoate 
at the time when the insolvency occurred, later perfection of the lien 
will not relate back to divest the United States of its priority.* 


III 
FEDERAL LIEN FOR TAXES 


The federal tax lien dates back to 1866 when Congress provided 
that if a person, liable to pay a tax, neglected or refused to pay it after 
demand, the amount would be a lien in favor of the United States 
from the time it was due until paid.** The Statute was amended in 
1879, changing the effective date of the lien to the date upon which 
the collector of Internal Revenue received from the Commissioner of 
Internal Revenue an assessment list, indicating the unpaid tax liabil- 
ity of the delinquent taxpayer.** Subsequently, the federal tax lien 
was held valid under the Statute as against later purchasers and en- 
cumbrancers without notice, although no notice of the lien was filed 
or recorded.*® After considerable pressure from the legal profession,*® 
Congress amended the Statute in 1913 to provide that the lien created 
should not be valid as against a mortgagee, purchaser, or judgment 
creditor until notice of such lien shall be filed by the collector in the 
office of the clerk of the district court of the district within which 
the property, subject to such lien, is situated.*7 As a direct result 
of the decision in United States v. Rosenfield,*® wherein it was held 
that a bona fide purchaser for value of shares of stock from a seller 

38 Thelusson v. Smith, supra note 30. 

39 United States v. Waddill, Holland & Flinn, Inc., 323 U.S. 353, 357 (1945). 

40 Tllinois v. Campbell, supra note 26. 

41 United States v. Security Trust & Savings Bank, supra note 14. 


42 United States v. Reese, 131 F.2d 466 (7th Cir. 1942). 

" Rev. Stat. § 3186, derived from Act of July 13, 1866, c. 184, 14 Srar. 98, 
107. 

4420 Strat. 331 (1879). 

45 United States v. Snyder, 149 U.S. 210 (1893). 

4622 A.B.A. Rep. 58 (1899). 

47 37 Stat. 1016 (1913). 

48 26 F. Supp. 433 (E.D. Mich. 1938). 
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against whom notice of lien for federal income taxes had been duly 
filed prior to the sale, took subject to the lien even though the pur- 
chaser did not have notice or knowledge of such lien, the Statute was 
again amended,*® this time to include pledgees and an exception in 
the case of securities. All of these provisions may now be found in 
§§ 3670-3672 of the Internal Revenue Code.*° 

In interpreting the exceptions provided under § 3672, the Supreme 
Court has emphasized that the exceptions are specific and do not 
afford protection to any litigant who does not come within the enu- 
merated categories.** Thus the characterization by a state court that 
a tax assessment by a town was “in the nature of a judgment” was 
not sufficient to bring the lien within the enumerated exceptions,*? 
and a creditor who possessed an attachment lien prior to recordation 
of the federal lien could not claim benefit of the exceptions even 
though the attachment lien might later ripen into a judgment.** The 
burden of proof is placed upon the litigant to establish that he falls 
within the exceptions provided by § 3672.°* 

Although the federal lien has been characterized as a general lien 
upon all of the taxpayer’s property,*® it is not general in an inchoate 
sense, but it is specific and perfected** as of the date prescribed in 
the statute.** The property and property rights to which the lien at- 
taches comprehend all kinds of property and rights to property which 
are subject to ownership, which can be transferred, and which can 
be brought under the dominion of a court by any of the usual pro- 
cesses.°* The federal tax lien, in addition to attaching to all of the 
property possessed by the tax-debtor on the effective date of the lien, 
attaches to all of the debtor’s property which is acquired after the 
lien has arisen.*® 

A state cannot enact laws which exempt the property of its citi- 
zens from the provisions of the federal lien statute. The courts reason 
that in view of the paramount importance of tax revenues to the Fed- 


49 Section 401 of the Revenue Act of 1939, c. 247, 53 Stat. 882 (1939). 

5026 U.S.C. §§ 3670-3672 (1946). 

51 United States v. Gilbert Associates, 345 U.S. 361 (1953); see United 
States ¥ Security Trust & Savings Bank, 340 U.S. 47, 52 (1950) (concurring 
opinion). 

52 United States v. Gilbert Associates, supra note 51; see 1 Cootey, Taxa- 
TION 91-92 (4th ed. 1924). 

53 United States v. Security Trust & Savings Bank, 340 U.S. 47 (1950); 
MacKenzie v. United States, 109 F.2d 540 (9th Cir. 1940). 

54 Filipowicz v. Rothensies, 43 F. Supp. 619, 624 (E.D. Pa. 1942). 

55 United States v. Greenville, 118 F.2d 963 (4th Cir. 1941). 

56 United States v. Greenville, supra note 55; Metropolitan Life Insurance 
Co. v. United States, 107 F.2d 311 (6th Cir. 1939). 

57 26 U.S.C. § 3671 (1946). 

58 Citizens State Bank v. Vidal, 114 F.2d 380 (10th Cir. 1940). 

59 Glass City Bank v. United States, 326 U.S. 265 (1945). 
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eral Government, no state should be able to place the property of its 
citizens beyond the reach of the federal tax collector.°° Contrary to 
earlier state court decisions, it is now established that the lien of a 
state or municipality will not subordinate the federal tax lien solely 
because it is preferred by state law over a mortgage which is accorded 
priority over the federal lien by federal law.® 


IV 
AreE SEcTION 3466 AND SEcTion 3670 Pari Materia? 


Although the question had never previously been presented to the 
Supreme Court until the Court’s decision in United States v. Secu- 
rity Trust & Savings Bank,® it was believed that the federal tax lien 
was entitled to no priority over previously attaching liens, whether 
choate or inchoate.** The Security Trust case involved a contest 
between an attachment lien and a § 3670 lien; the attachment lien 
had been filed prior to the federal lien but did not ripen into a judg- 
ment until after the effective date of the federal lien. In holding the 
attachment lien inchoate until perfected by a judgment and conse- 
quently subordinate to the subsequent federal lien, the Court said: 


In cases involving a kindred matter, i.e., the federal priority 
under Rev. Stat. § 3466, it has never been held sufficient to de- 


feat the federal priority merely to show a lien effective to protect 
the lienor against others than the Government, but contingent 
upon taking subsequent steps for enforcing it. . . . If the purpose 
of the federal tax lien statute to insure prompt and certain col- 
lection of taxes due the United States from tax delinquents is 
to be fulfilled, a@ similar rule must prevail here.* (Italics 
supplied. ) 


The significance of this statement in this area of the law cannot be 
over-emphasized. It has been alternatively accepted as a new con- 
cept of the § 3670 lien, criticized as another case where the Court 
has indicated it will find all competing liens inchoate and inferior to 
a federal tax lien or § 3466 priority,’ and disapproved as an example 


60 Shambaugh v. Scofield, 132 F.2d 345 (5th Cir. 1942); Staley v. Vaughn, 
mae 907 (Tex. 1932); Smith v. Donnelly, 65 F. Supp. 415 (E.D. La. 

61 Ferris v. Chic-Mint Gum Co., 14 Del. Ch. 232, 124 Atl. 577 (1924); Brown 
v. General Laundry Service, 139 Conn. 363, 94 A.2d 10 (1952). 

62 See United States v. City of New Britain, 347 U.S. 81, 74 Sup. Ct. 367, 
371-372 (1954). 

63 340 U.S. 47 (1950). 

64 = 26 N.Y.U.L. Rev. 373 (1951). But cf. United States v. Reese, supra 
note 42. 

65 United States v. Security Trust & Savings Bank, 340 U.S. 47, 51 (1950). 

66 See 26 N.Y.U.L. Rev. 373 (1951). 

67 See 29 NorrH Carouina L. Rev. 293, 299 (1951). 
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of “spurious reasoning.” “* One court has gone so far as to disregard 
it completely. In Brown v. General Laundry Service,®® the court, 
commenting upon the Federal Government’s contention that the Secu- 
rity Trust case required application of the § 3466 rule in cases simi- 
lar to the Security Trust case, said: 


In this respect § 3466 is fundamentally different from §§ 3670- 
3672. As will appear presently, §§ 3670-3672 make no provi- 
sion for the priority of Federal Liens over antedating liens in 
favor of others even though the latter may be inchoate and gen- 
eral. There is nothing in the opinion in United States v. Secu- 
rity Trust & Savings Bank . . . to indicate, as claimed by the 
government, that this fundamental difference does not exist.” 


In United States v. City of New Britain, Conn., et al.,"" however, 
the Supreme Court, in its most recent opinion on the subject, ap- 
pears to have reaffirmed the rule it stated in the Security Trust case." 
Although the Court held the City’s lien to be specific in this case and 
not subject to the Security Trust rule, it also said: 


. . . the priority of each statutory lien contested here must 
depend on the time it attached to the property in question and 
became choate."* (Italics supplied.) 


There is some evidence to indicate that the Supreme Court may 
even take a further step in relating § 3466 and § 3670. In the recent 
case of United States v. Gilbert Associates,"* the Court implies that 
it may draw upon the provisions of the federal lien statute in its in- 
terpretation of § 3466, the priority statute. This case involved the 
rights of competing claimants, the Federal Government and the Town 
of Walpole, New Hampshire, to the assets of the insolvent debtor. 
Before holding the United States entitled to priority under § 3466, 
the Court found it necessary to decide that the Town was not a judg- 
ment creditor within the meaning of § 3672. Furthermore, and this 
appears to be even more significant, Justices Frankfurter and Reed 
dissented solely on the basis that the Town should have been held a 
judgment creditor within the meaning of § 3672.7° It would appear 
that discussion of the rights of a judgment creditor in an insolvency 
situation is academic in the light of the decision by the Supreme 


68 See 35 Minn. L. Rev. 580, 582 (1951). 
89 139 Conn. 363, 94 A.2d 10 (1952). 
70 Brown v. General Laundry Service, 139 Conn. 363, 94 A.2d 10, 14 (1952). 
71 347 U.S. 81 (1954). 
72 See note 65 supra. 
ash States v. City of New Britain, 347 U.S. 81, 74 Sup. Ct. 367, 370 
74 345 U.S. 361 (1953). 
7 See United States v. Gilbert Associates, 345 U.S. 361, 366 (1953) (dis- 
senting opinion). 
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Court in the early case of Thelusson v. Smith,’® wherein it was stated 
that a prior judgment creditor was to be subordinated to the United 
States in cases of insolvency under Rev. Stat. § 3466. On the other 
hand, it may be an indication that the Supreme Court intends to use 
the enumerated exceptions in § 3672 in the determination of what 
liens will be excepted under § 3466. 


V 
CoNCLUSION 


The continuing lack of certainty in the field of federal tax liens and 
priorities is evident in the variance between the Supreme Court de- 
cisions and those handed down by the state courts and many of the 
lower courts in the federal system. When it is considered that the 
federal priority statute has existed in essentially its present form for 
nearly a century and a half, and that the federal lien statute has had 
only one major revision since 1866,"7 and that forty years ago, there 
appears to be little justification for this continuing uncertainty. Al- 
though the decisions in the Security Trust case, the City of New Brit- 
ain case, and possibly the Gilbert case seem to indicate that the Su- 
preme Court will interpret the two statutes pari materia, it is doubtful 
that this will do much to clarify the situation. Many of the lower 
courts will probably continue to distinguish the facts in the new cases, 
as they arise, without too much consideration being given to the in- 
conclusive mandates of the Supreme Court. 

It is submitted that the legal doctrines, applicable to the situation 
where the Federal Government is attempting to enforce a priority or a 
lien against a tax-debtor’s assets, are sufficiently murky so as to re- 
quire a new assertion on the part of Congress. Such assertion should 
take the form of a new federal lien statute, completely supplanting the 
old one. The new statute should negate the application of all other 
federal statutes which deal with the collection of debts owed to the 
Federal Government for unpaid taxes. A uniform standard should be 
drawn up whereby the courts could determine if a competing lien 
was sufficiently perfected so as to call for the application of the rule, 
first in time, first in right, and this could apply to both solvency and 
insolvency situations. 

It is conceded that there will be some hesitancy to discard that 
which has managed to survive so long, but the need for clarity and 
certainty may sometimes outweigh our respect toward the aged. 

ARTHUR S. KEysER. 

76 See note 30 supra. 


77 See note 47 supra. 
6 





QUANTITY LIMITS RULE 203-1: DEATH OF THE 
PRIVATE BRAND? 


Tucked away in the recesses of the Robinson-Patman Act* are a 
few lines of great importance known as the quantity limits proviso.” 
This proviso, which empowers the Federal Trade Commission to 
make rules governing price discounts in an industry when certain 
specified conditions exist, is perhaps the only major rule-making 
power that Congress has bestowed on the Federal Trade Commis- 
sion in its almost forty years of existence. The power granted in 
this proviso lay dormant for almost fifteen years until in 1951 the 
Commission exercised the power by issuing Quantity Limits Rule 
203-1. This Rule, applicable to the existing price structure of the 
replacement rubber tire industry, was designed to halt what the Com- 
mission felt was a monopolistic trend in the distribution of tires, ac- 
companied by a gradual elimination of small business.* 

It is the purpose of this note to examine the quantity limits rule 
thus issued by the Commission, to determine what evil it seeks to 
eliminate, to ascertain whether it rests on a solid foundation, and to 
explore the results that may flow from it if it ultimately becomes 


149 Srat. 1526, 15 U.S.C. §13 (1946). 

2 As originally presented, the bill contained no quantity limits proviso. Upon 
the request of interested parties a proviso was submitted which would have 
limited all discounts in all industries to quantities of a carload or less. Hearings 
before Committee on the Judiciary on H.R. 8242, H.R. 4995, H.R. 5062, 74th 
Cong., Ist Sess. p. 22 (1935). This provision met with so much opposition that 
it was withdrawn in favor of the present proviso. The power granted under 
this proviso was designed to be similar to the power granted by Congress to 
the Interstate Commerce Commission. 

The intent of Congress, in inserting the quantity limits proviso, may be 
gleaned from the following excerpt from Sen. Rep. No. 1502, 74th Cong., 2d 
Sess. p. 6 (1936) : “This proviso is added by recommendation of your committee. 
It is designed to enable, when necessary, the determination of quantity limits 
as to various commodities, beyond which quantity price differentials shall not 
be permitted even though supported by differences in cost. It rests upon the 
principle that where even an admitted economy is of a character that is possible 
only to a very few units of overshadowing size in a particular trade or industry, 
it may become in their hands nonetheless the food upon which monopoly feeds, 
a proboscis through which it saps the lifeblood of its competitors; and that 
in forbidding its use and foregoing its benefits the public is but paying a willing 
price for its freedom from monopoly control.” 

3 16 Cope Fep. Recs. § 310.1 (Supp. 1952), 3 CCH Tranve Rec. Rep. (9th Ed.) 
711,011 (1952). “The quantity limit as to replacement tires and tubes made 
of natural or synthetic rubber for use on motor vehicles as a class of com- 
modities is twenty thousand (20,000) pounds ordered at one time for delivery 
at one time.” 

4The basic assumption of the Robinson-Patman Act is that the continued 
existence of small business is desirable. Congress felt that if pricing systems 
were permitted which would have the effect of creating a monopoly in the 
distribution system, such pricing systems would be injurious to small business 
and also to consumers in the long run (in that they would pay a higher price 
after establishment of monopoly). 


[ 592 ] 
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effective.© The note will only sketch the interesting administrative 
procedure questions raised in the court proceedings instituted sub- 
sequent to the issuance of the Rule,® but will give major consideration 
to the substantive issues raised in the public hearings and in the opin- 
ion issued by a majority of the Commissioners. 


INTRODUCTION 


In 1936, Congress, after an intensive investigation and extended 
debates, passed the Robinson-Patman Act,’ an amendment to Section 
2 of the Clayton Act. The avowed purpose of this legislation was 
to combat monopoly in the distribution of commodities and to pro- 
mote the continued existence of small business. The Act was de- 
signed to supplement the Sherman Act’® by halting monopoly in the 
distribution of goods in its incipiency.™* 

The legislators felt that a revision of Section 2 of the old Clayton 
Act was necessary because of its proven inability to cope with a num- 
ber of practices. In the first place, that Section was aimed at com- 
petitive practices only on the sellers (manufacturers) level of the 
market. It ignored the fact that large buyers (wholesalers and re- 
tailers) could affect competition unfavorably by exerting the economic 


5 The operation of the Rule was suspended by agreement of the parties until 
such time as the courts could review it, when the tire companies and mass 
merchandisers instituted an action in the district court seeking review of the 
Rule. The B. F. Goodrich Co. v. Federal Trade Commission, CCH Trape 
Rec. Rep. (9th Ed.) 67,367 (D.D.C. 1952). 

6 The B. F. Goodrich Co., v. Federal Trade Commission, CCH Trape Rec. 
Rep. (9th Ed). 67,367 (D.D.C. 1952), reversed, The B. F. Goodrich Co. v. 
Federal Trade Commission, 208 F.2d 829 (D.C. Cir. 1953). The major question 
was whether the plaintiffs had exhausted their administrative remedies and 
whether the Rule issued was final or required further administrative action 
before the plaintiffs would have standing to sue. The court held that the alle- 
gations of irreparable injury made by the plaintiffs were sufficient to confer 
jurisdiction on the district court, citing: Columbia Broadcasting System v. 
United States, 316 U.S. 407 (1942); Joint Anti-Fascist Refugee Committee v. 
McGrath, 341 U.S. 123 (1951). 

7 Supra, note 1. 

8 38 Stat. 730, 15 U.S.C. §12 (1946). 

® Hearings before Committee on the Judiciary on H.R. 4995, H.R. 8442, H.R. 
10486, 74th Cong., 2d Sess. p. 392-8 (1936). There, Mr. Patman viewed the 
large companies as monopolists who were gradually squeezing the small busi- 
nessman out of existence. The Robinson-Patman Act was passed largely on 
the basis of the Federal Trade Commission’s investigation of chain store mer- 
chandising. F.T.C. Finat Report 9N THE CHAIN STORE INVESTIGATION (1934). 

1026 Stat. 209, 15 U.S.C. §1 (1946). 

11 A number of writers have suggested that the Robinson-Patman Act is 
inconsistent with the Sherman and Clayton Acts, in that they enforce competi- 
tion to avoid monopoly, whereas the Robinson-Patman Act stifles competition. 
Adelman, Effective Competition and the Anti-Trust Laws, 61 Harv. L. Rev. 
1289, 1327-1350; Burns, The Anti-Trust Laws and the Regulation of Price 
Competition, 4 Law & Contemp. Pros. 301; McAllister, Price Control by 
Law in the United States: A Survey, 4 Law '& Contemp. Pros. 273. 
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pressure of demands for discriminatory prices.'* Furthermore, Sec- 
tion 2 of the old Clayton Act was ineffective as to quantity discounts. 
A seller could grant price differentials to a large buyer in the form 
of a quantity discount, but the Federal Trade Commission was power- 
less to act, despite the discriminatory nature of such discount as to 
the smallest buyers in the market.’* The real evil in the unjustified 
quantity discount was that the manufacturers who granted large dis- 
counts to preferred buyers usually made little or no profit on the 
transaction, and as a result had to charge the smaller buyers a higher 
price in order to maintain a satisfactory overall profit level..* The 
result of such price differentials was that small business, placed at a 
competitive disadvantage, was being rapidly squeezed out of existence. 

To remedy these and other defects, the Congress provided in the 
Robinson-Patman Act that discrimination in price between buyers of 
commodities of like grade and quality should be unlawful unless cost 
justified. This meant that a seller could discriminate in price among 
different buyers if such discriminatory price was justified on the basis 
of lower handling, selling, merchandising, transportation and other 
costs resulting from sales in larger quantities or differing methods. 
The Act further provided that, in certain specified instances, quantity 
discounts could be prohibited by the Federal Trade Commission even 
though the seller could demonstrate that such price differential was 
cost justified. This “quantity limits proviso” was inserted in the Act 
because it was felt that under some market conditions the allowance 
of special discounts for quantities that only extremely large buyers 
could purchase would result in the elimination of small distributors— 
a result contrary to the intention of the Congress.** The text of the 
quantity limits proviso is as follows: 


Provided, however, That the Federal Trade Commission may, 
after due investigation and hearing to all interested parties, fix 
and establish quantity limits, and revise the same as it finds nec- 
essary, as to particular commodities, where it finds that avail- 
able purchasers in greater quantities are so few as to render 
differentials on account thereof unjustly discriminatory or pro- 


12 Such demands were made by the large mass merchandisers. The sellers 
were generally reluctant to resist such demands for fear of losing the business 
of these large accounts. 

18 In The Goodyear Tire & Rubber Company, 22 F.T.C. 232 (1936), reversed, 
Goodyear Tire & Rubber Co. v. Federal Trade Commission, 101 F.2d 620 (6th 
Cir. 1939). The court held that quantity discounts did not have to be related 
to savings in cost. 

14 Figures quoted in the Goodyear case, supra, note 13, showed that during 
the period 1926-1933, on the sales of an equal volume of tires, Goodyear made a 
profit of $20,425,807.21 when selling manufacturer brand tires to independent 
tire dealers, and a profit of only $7,715,794.56 when selling private brand tires 
to Sears Roebuck and Company. 

15 Supra, note 2. 
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motive of monopoly in any line of commerce; and the foregoing 
shall then not be construed to permit differentials based on differ- 
ences in quantities greater than those so fixed and established.*® 


In 1947, the Commission apparently decided to utilize the powers 
of the quantity limits proviso to meet complaints of discriminatory 
pricing and loss of business made by independent distributors in the 
rubber tire industry.17 The Commission launched an investigation 
in July of 1947 by sending questionnaires to some forty-nine tire 
companies. Later the Commission sent questionnaires to a large num- 
ber of independent tire dealers throughout the country seeking fur- 
ther information. After a study of the returned questionnaires, the 
Commission decided to act under the quantity limits proviso. On 
October 4, 1949, a notice of hearing on a proposed quantity limit 
rule was published in the Federal Register,’® offering interested par- 
ties an opportunity to present data, views and argument before the 
Commission. At the hearings, commencing on February 7, 1950, 
the rubber tire companies and large mass merchandisers’® protested 
vehemently that the Federal Trade Commission could not, within the 
scope of its authority, impose the proposed (or any other) quantity 
limits rule on the replacement tire industry because the requisite con- 
ditions set forth in the quantity limits proviso were not present in the 
rubber tire industry. The sole proponent of a quantity limit rule 
at the hearings was the National Association of Independent Tire 
Dealers (hereinafter referred to as N.A.I.T.D.), but this group spon- 
sored a substitute for the proposed rule of the Commission on the 
grounds that the Commission’s Rule went further than was necessary 
to cure the price discrimination problem in the industry.”° The 
N.A.I.T.D.’s proposed rule was somewhat intermediate in character 
(i.e., intermediate between no rule and the Commission’s proposed 
rule), and was designed to eliminate the preferential prices granted to 


private brand buyers, but would leave untouched the existing dealer 
discount structure.”* 


16 49 Srat. 1526, 15 U.S.C. §13 (1946) 

17 Prior to this, the Commission had attempted to deal with the problems of 
the industry by means of cost justification proceedings, i.e., by forcing the 
manufacturers to cease granting price differentials unless it could be shown 
that such differentials were justified by savings in cost to the manufacturer. 
United States Rubber Co. et al., 28 F.T.C. 1489 (1939). Proceedings of this 
type apparently did not improve ‘the position of the independent distributors, as 
their complaints in this proceeding were of the same evils. 

1814 Fep. Rec. 6044-6045 (1949). 

19 The term mass merchandisers is used to indicate distributors of the 
following types: oil companies, cooperatives, mail-order houses and chain stores. 
The principal evil complained of as to these distributors was the granting of 
excessive differentials on the sale of private brand tires. 

20 Presentation by the National Association of Independent Tire Dealers. 


p. 53. 
21 Jd. at 54, 
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Subsequently, on December 13, 1951, the Federal Trade Commis- 
sion issued Quantity Limits Rule 203-1, promulgated and released on 
January 4, 1952, and to become effective April 7, 1952.22 This Rule 
was, in substance, the same as that which the Commission had in 
mind when it published its notice of proposed rule-making in October 
of 1949.25 It set a limit of one carload as the maximum quantity of 
tires upon which discounts might be granted. The Commission thus 
refused to accept the contentions of the opponents of the Rule that a 
quantity limits rule was not suitable to the conditions existing in the 
industry. It likewise refused to accept the proposed rule submitted 
by the N.A.I.T.D. 

The rubber tire companies (and mass merchandisers) filed an action 
in the district court for the District of Columbia, seeking judicial re- 
view of the Commission’s Rule. Judge McGuire dismissed the action 
on the ground, among others, that the plaintiffs had not exhausted 
their administrative remedies.2* On appeal to the Court of Appeals, 
this decision was reversed on the ground that the averments in the 
complaints as to damage were of the type that would support in- 
junctive relief against an administrative regulatory order.** At pres- 
ent, the cases are awaiting trial in the district court. 


CONDITIONS PRECEDENT TO THE IMPOSITION OF A QUANTITY 
Limits RULE 


The conditions which are requisite to the imposition of a quantity 
limits rule are to be found within the text of the quantity limits pro- 
viso. Briefly they are: (1) the Commission must conduct an investi- 
gation, (2) the Commission must hold hearings at which interested 
parties are given an opportunity to present their views as to any 
proposed rule, and (3) the Commission must find that “available pur- 
chasers in greater quantities” are “few,” (4) so as to render price 
differentials granted to such purchasers “unjustly discriminatory or 
promotive of monopoly.” The rubber tire companies contended that 
there was a fifth condition precedent to the exercise of the rule-mak- 
ing power by the Federal Trade Commission, viz., that such price 
differentials must be based on quantity and not on differing methods 
of sale. 

An examination of the action of the Commission is appropriate to 


22 Reprinted in full, supra, note 3. 

23 Supra, note 18. 

24 The B. F. Goodrich Company v. Federal Trade Commission, CCH Trape 
Rec. Rep, (9th Ed.) {67,535 (D.D.C. 1952). 

25 The B. F. Goodrich Company v. Federal Trade Commission, 208 F.2d 
829 (D.C. Cir. 1953). 
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see whether all of the conditions precedent to issuance of a quantity 
limits rule were present. 


(1) The Commission conducted an investigation by sending out 
questionnaires to the rubber tire companies and to independent tire 
dealers.2* Such investigation was apparently conducted under the 
investigatory power of Section 6 of the Federal Trade Commission 
Act,?7 rather than under Rule XXX of the Commission’s Rules of 
Practice.2® This would not, however, seem to invalidate the investi- 
gation, as Congress did not prescribe (in the Robinson-Patman Act) 
any specific power or authority under which the investigation should 
be launched. The important question is whether or not the Com- 
mission conducted a reasonable investigation, and the answer to this 
is that they apparently did. 

(2) The Commission did grant a hearing at which interested par- 
ties could participate. The tire companies challenged the hearing 
as an improper type, contending that the Commission was required 
to grant them a judicial-type hearing in which they would have the 
right to introduce evidence, to present and cross-examine witnesses, 
and other rights incident to a judicial-type hearing. Their contention 
was based on the theory that §§ 4, 7, and 8 of the Administrative 
Procedure Act?® guaranteed them a judicial-type hearing, even though 
the words of the quantity limit proviso did not specify what type 
hearing was to be conducted.*® The Commission rejected this con- 
tention, asserting that a legislative-type hearing was proper. The 
Commission had, in its Rules of Practice, Rule XXX, adopted the 


legislative-type hearing, wherein parties were allowed only to submit 
data, views and argument. 


26 These questionnaires sought detailed information as to the distribution 
aspects of the tire companies and the dealers. 

27 38 Srat. 717, 15 U.S.C. § 41 (1946). 

2816 Cope Fen. Recs. § 2.30 (1949). 

2960 Star. 237, 5 U.S.C. § 1001 (1946). Section 4 (b) states: “... Where 
rules are required by statute to be made on the record after opportunity for an 
agency hearing, the requirements of section 7 and 8 shall apply in place of the 
provisions of this subsection.” (The provisions of the subsection deal with a 
legislative or informal type hearing. The provisions of sections 7 and 8 deal 
with a judicial or formal type hearing.) 

30 The argument of the tire companies as to the proper type of hearing is 
apparently considered by them to be one of their strongest points of argument. 
They contend, among other things, that the Congress intended that an “on the 
record” hearing should be granted in quantity limit proceedings, inasmuch as the 
quantity limits proviso was fashioned after precedent of the Interstate Com- 
merce Commission, where “on the record” hearings had been in use in rule 
making proceedings for some time. They further contend that the legislative 
history of the Administrative Procedure Act, supra, note 29, requires an “on 
the record” hearing as to this type rule making since the proposed rule relates 
to a major controversial issue. They assert that Congress did not intend to 
pattern procedures for administrative bodies after legislative analogies but 
rather intended to confine administrative action to certain well defined channels, 
free from the possibility of arbitrary action, 
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What did Congress have in mind when it inserted the quantity 
limits proviso in the Robinson-Patman Act? An examination of the 
legislative history indicates that Congress felt this type of measure 
was to be employed in extraordinary situations,™ i.e., where a few 
large buyers threatened the very existence of many small business- 
men. Bearing this in mind, it seems unreasonable to assume that 
the Congress intended that the Federal Trade Commission must grant 
a judicial-type hearing, capable of dragging on for years. It is not 
unreasonable to assume that Congress intended a legislative-type 
hearing, which could be handled with dispatch, but which would still 
be sure to bring to the Commission’s attention all the important rele- 
vant considerations because of the self-interest of those participating.*? 
In this manner, the Federal Trade Commission would be empowered 
to block expeditiously a budding monopoly before it has eliminated 
a host of small businessmen. 

It is submitted that the position of the Federal Trade Commission 
in providing a legislative-type hearing was correct. The provisions 
of the Administrative Procedure Act hardly seem applicable since 
the Robinson-Patman Act does not require that rules be made “on 
the record,” and to imply such a requirement, in view of the above- 
mentioned intentions, seems questionable. 

(3) The opponents of the Rule maintained at the hearings that 
the Commission could not make the requisite findings as to fewness 
of available purchasers in greater quantities. They pointed out that 
there were some sixty-three purchasers in the market currently who 
purchased in excess of $600,000 of tires a year. They argued at 
length that “few” means two or three, and under no conceivable 
stretch of the imagination could it be construed so as to include sixty- 
three. They thus adopted an absolute interpretation of “few.” 

The Commission interpreted the term “few” as a relative term. 
Their interpretation was that “few” was to be interpreted in relation 
to the total number of purchasers involved. Here, there were 48,198 
purchasers in the market. Out of this total, 63 were receiving such 
large discounts that the remaining purchasers were endangered. The 
Commission reasoned that 13/100 of 1 per cent receiving such dis- 
counts was a “few” within the meaning of the statute. 


81 [The Act] “is not designed to confer upon the Commission carte blanche 
authority to regulate quantity discounts without rule or guide.” House Rep. 
No. 2287, 74th Cong., 2d Sess. 11 (1936). It is to be used only when a few units 
of overshadowing size threaten the very existence of small competitors. 


82 For an interesting suggestion as to the type hearing that could be granted, 
see 7 WasuH. & Lee L. Rev. 131, 148 (1950). The author suggests that a 


hearing in between a legislative and a judicial type hearing would probably 
yield better results. 
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The relative interpretation of “few” adopted by the Commission 
seems to reach a result better calculated to carry out the Congressional 
intent behind the Robinson-Patman Act. If one says that a “few” 
must mean two or three, the result would be, in any given industry, 
that the large merchandisers in the market must battle so vigorously 
that all but two or three are eliminated before the quantity limits 
proviso can be utilized. While this battle of the titans is going on, 
of course, the smaller competitors in the market would be eliminated 
since they would be unable to withstand the effects of any such pro- 
tracted war. The consequence of such an interpretation of the term 
“few,” therefore, would seem to be inconsistent with the Congres- 
sional intent to preserve small business. 

In addition to the argument for an absolute interpretation of the 
term “few,” the opponents of the Rule pointed to judicial interpre- 
tations in certain cases under the Sherman Act.** These cases, how- 
ever, were dealing with the concept of a monopoly full grown. They 
were not actions under the Robinson-Patman Act, dealing with mo- 
nopoly in its incipiency and seeking to prevent the growth of mo- 
nopoly. In view of this, the analogy seems hardly appropriate. 

It is submitted that the Federal Trade Commission’s relative inter- 
pretation of “few” is the better interpretation and one that more near- 
ly carries out the intent of the statute. 


(4) The Commission found that the pricing practices in the 
tire industry were “unjustly discriminatory or promotive of monop- 


+” 
. 


ly.” The reasons for this finding are to be found in the compiled sta- 
tistics disclosed by the investigation and reported by the Commis- 
sion.** These statistics showed a steady trend toward concentration 
in the industry, both as to sellers and buyers, over a period of years. 
In 1926 there were over 100 manufacturers in the industry, while 
in 1947 there were but 21 manufacturers remaining. Again, in 1926 
the independent tire dealers supplied over 90% of the market, while 
in 1947 these same dealers supplied only about 50% of the market. 
The Federal Trade Commission drew from these statistics and others 
(e.g., a 30.5% spread in purchase price between the smallest pur- 
chasers and the largest) the conclusion that the trend towards con- 
centration of the market in the hands of a few was a direct result 
of the pricing practices in effect in the industry. The opponents of 
the Rule endeavored to combat the Commission’s conclusions by 
pointing out that the trend in the industry toward concentration and 
the high mortality rate among the manufacturers was not the result 

88 United States v. National Lead Co., 332 U.S. 319, 347-348 (1947); United 


States v. Aluminum Corp. of America, 148 F.2d 416 (2nd Cir. 1945). 
3414 Fep. Rec. 6044-45 (1949). 
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of the pricing practices in effect, but was rather the result of such 
factors as the maturing of the industry, inexperience in the formative 
years, lack of adequate capital and the strain of the depression years.*° 
These factors, to be sure, would account for some failures in the in- 
dustry, but the Commission felt they were insignificant when com- 
pared with the effects of the pricing practices.** 

The opponents of the Rule further pointed out that the buyers 
level of the industry was highly competitive.** They asserted that 
the proper test for determining the presence or absence of monopo- 
listic tendencies in the industry was an investigation of the perform- 
ance of the market. They asserted that the proper criteria for deter- 
mining whether the performance of the market was monopolistic in 
character were as follows: (1) freedom of opportunity for enter- 
prise, (2) effective consumer’s choice, (3) efficient production and 
marketing, (4) balance of bargaining power, and (5) flexible ad- 
justment to changing markets.** Applying these criteria to the tire 
industry, and by comparing the tire industry to other industries, the 
opponents of the Rule arrived at the conclusion that the tire industry 
was not tending toward monopoly. The analysis of market condi- 
tions, as submitted by the opponents of the Rule, is not without merit, 
but the Federal Trade Commission analyzed the same market condi- 
tions and arrived at an opposite conclusion.*® In view of the fact 
that the analysis deals with economic factors which are capable of 
honest differences of opinion in interpretation, it would seem that 
the Commission’s position is not subject to reversal on review be- 
cause it is in the very area in which Congress has decreed that the 
Commission shall exercise its administrative expertise.“ 

(5) The opponents of the Rule also insisted that the Commission 
had to find that the price differentials to the so-called mass distrib- 
utors were based on quantity. They asserted that the price differen- 
tials which were granted were based on differing methods of sale 
rather than on quantity, and that the quantity limits proviso did not 

35 EPSTEIN, a AND PRICE TRENDS IN THE RUBBER TIRE IN- 
DUSTRY, 1930-47 (1949). 

36 3 CCH Trape Rec. Rep. (9th Ed.) $11,011, p. 12,205 (1952). 


387“UnyustLty DIscRIMINATORY OR Promorive oF Monopoly” DEFINED AND 
APPLIED TO TIRE DISTRIBUTION, ALDERSON AND Sessions (1950). 


. such differentials must, inevitably, have a tendency to destroy the 
business of the many small oo and they are therefore, rendered neo 
discriminatory. . ’” 3 CCH Trapve Rec. Rep. (9th Ed.) §11,011, 12,203 
(1952). See 27 N. Y.ULQ. Rev. 477,483 (1952) for a criticism of the Com- 
mission’s position. 

40 This is based on the assumption that the Court will not substitute its judg- 
ment for that of the Commission unless it can be shown that the Commission 
has clearly abused its discretion. Radio Corp. of America v. United States, 
341 U.S. 412 (1951). 
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encompass discounts based on differing methods of sale** so that the 
Commission could not bring the pricing practices existent in the in- 
dustry within the scope of the proposed quantity limits rule. The 
Commission once again rejected the reasoning of the opponents of 
the Rule, stating: 


There is, therefore, no basis for any contention that the greater 
differentials under cost plus contracts in this proceeding are not 
on account of quantity, for unusually large volumes resulted 
which in almost all instances averaged from 163 to 5,150 times 
larger than the average of over 98% of the smaller dealers. Such 
differentials are on account of quantity. . . .*? 


WILL THE RuLE SECURE THE DESIRED RESULT? 


The text of the Rule issued by the Commission has been set out 
in full supra.** What does the Rule mean? It means that a seller 
may still quote differing prices on sales of carload quantities or less 
if such price differentials are cost justified. The seller may not, how- 
ever, grant price differentials, even if cost justified, on quantities 
greater than a carload—an absolute limit above which no further 
discounts may be granted. The annual volume discount system— 
in fact, the entire pricing structure of the industry—is seemingly de- 
molished by the Rule. Discounts must be figured on the basis of 
each individual sale. 

Figures quoted at the hearings showed that, in 1947, a carload dis- 
counted amounted to about 2% and would be available to some 16,000 
purchasers out of a total of 48,198.4¢ Over 30% of the purchasers 
in the market would receive the same purchase price under the Rule 
and the rest of the market will be paying a 2% higher price. There 
is good reason to believe that this will secure the desired result of 
stopping the trend toward monopoly in distribution in the industry. 
The large mass merchandisers will no longer be able to increase their 
share of the market by using discriminatory price advantages to under- 
sell their competitors, or by using inflated margins to increase sales 
promotion. 

It is also appropriate to consider whether the Rule goes further 
than necessary to achieve the salutary result of halting the monopo- 
listic trend in the industry. Could the trend have been halted by a 
less drastic measure than the one selected, #.e., one which almost 
amounts to a price control measure, with a mere 2% differential be- 


#1 The tire companies sold to the private brand purchasers on a cost plus 
basis and to the independent tire dealers on a regular mark-up basis. 

423 CCH Trape Rec. Rep. (9th Ed.) ¥ 11,011, p. 12,203 (1952). 

43 Supra, note 3. 


some by the National Association of Independent Tire Dealers, 
PP. ve, 04. 
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tween the largest and the smallest purchasers? It is submitted that 
the Commission could have obtained the same result by adopting the 
proposed rule submitted by the N.A.I.T.D. or some similar annual 
volume plan.*® This rule would have selected a volume per year 
($600,000) as the amount above which discounts might not be 
granted, on the theory that the existent price structure was adequate 
in its protection of small distributors up to the $600,000 bracket. 
(The Commission had designated the purchasers in the brackets above 
$600,000 as the mass merchandisers whose excessive discounts must 
be halted.) By selecting a volume figure as the quantity limit above 
which discounts might not be granted, the Commission would have 
preserved the greater portion of the existing pricing structure and 
yet could have eliminated the mass merchandisers’ discounts which 
they thought to be excessive. Such a plan would, at least, have the 
virtue of avoiding a complete obliteration of the industry pricing 
structure, for as the Rule now stands, the manufacturers are faced 
with the necessity of devising an entirely new pricing system.*® 


EFFECTS OF THE RULE 


The first and primary effect of the Rule would seem to be that 
the private brand tire will probably become extinct, for it seems hard 
to believe that the mass merchandisers will continue their private 
brands if they are forced to purchase on a parity with the small dis- 
tributors. If they did so continue, they would be at a competitive 
disadvantage as they would have the burden of sales promotion costs 
in addition to actual cost of the tires. Such a conclusion seems justi- 
fiable in view of the fact that the quantity limits proviso cuts off all 
allowances above the designated quantity, whether they be for mer- 
chandising, advertising, transportation or other reasons. 

Moreover, the effects of the Rule are not restricted to the replace- 
ment rubber tire industry. If the Rule is eventually approved by 
the courts, the Federal Trade Commission will have the power of 
life and death over private brands in all industries in which that 
method of merchandising is used—an area which is probably almost 
coextensive with the number of industries producing goods for con- 
sumer consumption. It is quite likely that if the potential signifi- 
cance of these proceedings had been recognized, the representatives 


45 Td. at 53. 


46 This consideration, however didn’t deter the Federal Trade Commission 
from acting in other cases, such as those dealing with the basing point pricing 
system, where the industry was required to devise an entirely new price 
structure. Federal Trade Commission v. Cement Institute, 333 U.S. 683 (1948) ; 
Rigid Steel Conduit Association, 38 F.T.C. 534 (1944), affirmed, 168 F.2d 175 


(7th Cir. 1948), affirmed, sub nom, Clayton Mark & Co. v. Federal Trade Com- 
mission, 336 U.S. 956 (1949). 
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of other industries would have evinced a greater interest in the pro- 
ceedings than was the case. 

A second effect of the Rule will probably be an improvement in 
the position of the small independent dealers. This will be brought 
about by the fact that much of the market presently held by the mass 
merchandisers is held by virtue of their pricing policies which are 
made possible by the large differentials they now receive. If they 
are no longer able to offer the inducement of lower prices to the con- 
sumer, it is more than likely that a large segment of their share of 
the market will pass to the small tire dealers who are capable of offer- 
ing more personalized service, and who are often more conveniently 
located. 

Undoubtedly the mass merchandisers will not stand idly by and 
watch their segment of the market slip from their grasp. Just what 
they will do is largely a matter of conjecture, but it is quite possible 
that some of them will turn to vertical integration. By purchasing 
their own production facilities, they could remove themselves from 
the operation of the quantity limits rule.** When considering the 
size of some of the mass merchandisers in the present day market 
(e.g., Atlas Supply Company and Montgomery Ward), such activi- 
ties are quite within the realm of possibility. However, it is ques- 
tionable as to how effective this maneuver will be in saving the mass 
merchandisers’ market unless we assume that these companies will 
be able to produce tires more efficiently than the present manufac- 
turers. If they are able to produce only as efficiently as the present 
tire manufacturers, they will still be precluded from underselling their 
competitors. 

Another effect of the Rule may be higher prices to consumers in 
some areas. By this it is not meant that present prices will neces- 
sarily be increased, but rather that the consumers who are now patron- 
izing the mass merchandisers may have to pay higher prices. 

There are undoubtedly other effects which may flow from the im- 
position of the Rule such as forward integration and possible denial 
of direct buying rights to small dealers, but it is believed that those 
discussed above are the major foreseeable ones. 


CoNcLUSION 


It is submitted that the Federal Trade Commission had authority 
to impose a quantity limits rule on the rubber tire industry as it has 


47 This would be true because such company owned plants would not come 
under the Robinson-Patman Act, as there can be no discrimination in price 
until there are two sales—a condition which would not exist, as the entire 
output of the plant would be taken by the parent company. 
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done, in view of its decision that there was a monopolistic trend 
therein. The Rule selected by the Commission will probably stop 
that trend, but it seems that the Rule imposed goes further than is 
necessary. The same result could have been achieved by the selec- 
tion of a volume figure cutoff which would have excluded participa- 
tion of the mass merchandisers, and yet would have left the major 
portion of the present pricing structure intact. This would have 
caused much less disturbance than the present Rule promises. It is 
questionable, however, that the decision of the Commission will be 
upset merely because it failed to select the better of two plans, so 
long as both plans are within the statutory framework and both will 
produce the desired result.** 
D. Pau WEAVER. 


THE SCOPE OF JUDICIAL REVIEW IN CRIMINAL 
PROSECUTIONS FOR REFUSING TO SUBMIT 
TO INDUCTION 


INTRODUCTION 


Maintenance of personnel strength in the armed services at a level 
sufficient to thwart those forces now threatening the security of the 
Free World necessitates the continuation of compulsory induction of 
young men into the military services for an indefinite period. Hence, 
legal problems inherent in the selection process and in criminal prose- 
cutions for evasion of service are presently of importance and are 
likely to continue so indefinitely. One problem which has created 
considerable difficulty is the scope of judicial review of local board 
orders when their validity is challenged. The problem has existed 
for many years despite the many decisions dealing with it. It is fur- 
ther complicated by the Supreme Court’s decision in the recent case 
of Dickinson v. United States,? in which the Court reversed Dickin- 
son’s conviction for refusing to submit to induction, on the ground 


48 This assertion is based on the fact that the Commission is exercising a 
delegated legislative power, and in so doing will come within the bounds of 
statutory construction that a legislative body is not confined to a selection of 
the best means to secure the desired result but can select any means so long as 
such means are reasonably adopted to the ends and are not without the bounds 
of the se) Federal Security Administrator v. Quaker Oats Co., 318 
U.S. 218 (1943 

1 346 U.S. 389 (1953). Dickinson was indicted and convicted for refusing to 
submit to induction in defiance of his local board’s induction order. The 
Supreme Court reversed on the ground that there was no basis in fact for 
denying Dickinson’s claim to a ministerial exemption under Section 6 (g) of 
the Universal Military Training and Service Act, 62 Stat. 611 (1948). The 
case is discussed in detail, infra. 
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that there was no basis in fact for denying his claim to a ministerial ex- 
emption because there was no evidence in the record to support the 
board’s finding. Consequently, an examination and analysis of the 
nature and extent of judicial review of local board orders, when chal- 
lenged in criminal prosecutions, appears advisable in order to indi- 
cate the consequences of judicial intervention in the selective service 
process and to anticipate its tenor in the future. 


BACKGROUND 


The Universal Military Training and Service Act,? like previous 
Acts,’ is a comprehensive statutory plan designed to provide an or- 
derly, efficient, and fair procedure for mobilizing the manpower of 
the nation, and to impose a common obligation of military service on 
all physically fit young men.* To that end, the Act provides that all 
male persons between the ages of 19 and 26, except as otherwise pro- 
vided in the Act, shall be liable for training and service in the armed 
forces. Certain classes of persons are specifically excluded from the 
provisions of the Act. These include primarily persons already con- 
nected with the armed forces. The President, under such rules and 
regulations as he may prescribe, is authorized to provide for the de- 
ferment of specified additional groups of individuals.’ Regular or 
duly ordained ministers of religion and students preparing for the 
ministry are exempted from service.® 

All male persons, including those excepted by the Act, have a 
fundamental obligation to perform military service in times of need; 
consequently it follows that those individuals who are not ultimately 
required to serve in the armed forces have no constitutional right to 
be placed in an exempted or deferred class,® but merely a statutory 


262 Strat. 604 (1948), as amended, 65 Strat. 75 (1951), 50 U.S.C. App. 
§ 451 et. seg. (Supp. 1952), hereinafter referred to as the Act. 

340 Stat. 79 (1917), 50 U.S.C. §201 (1946); 54 Srar. 885 (1940), as 
amended, 50 U.S.C. § 301 et seq. (1946). 

#62 Stat. 604 (1948), 50 U.S.C. App. §451 (c) (Supp. 1952). 

562 Strat. 605 (1948), as amended, 65 Strat. 76 (1951), 50 U.S.C. App. 
§ 454 (a) (Supp. 1952). Originally, the Act stated the age limits to be between 
19 and 26 years of age. The amendment lowered the age limit to 18 years and 
6 months. “. . . every male citizen of the United States and every male alien 
admitted for permanent residence . . .” are liable for training and service 
under the Act. 

662 Srat. 609 (1948), as amended, 65 Srar. 83 (1951), 50 U.S.C. App. 
§ 456 (a) (Supp. 1952). 

762 Srat. 611 (1948), as amended, 65 Strat. 84 (1951), 50 U.S.C. App. 
§456 (h), (j) (Supp. 1952). There are numerous other groups which have 
_ “ry deferred induction, exemptions, etc., which are listed in Section 

of t ct. 

862 Srat. 611 (1948), as amended, 65 Srat. 84 (1951), 50 U.S.C. App. 
§ 456 (g) (Supp. 1952). 

® Selective Draft Law Cases, 245 U.S. 366 (1918). 
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privilege. Since these exemptions and deferments are a matter of 
legislative grace, the registrant has the burden of satisfying his local 
board that he is entitled to a particular classification..°° The Act and 
the Selective Service Regulations," however, provide for administra- 
tive machinery for the purpose of protecting the registrant’s statutory 
right to an exemption or deferment.’? The Regulations provide for 
the appointment of advisors to assist registrants in the preparation 
of pertinent forms and advise them of their liabilities under the Act,** 
and for the appointment of Government Appeal Agents to facilitate 
appeals and to suggest the reopening of particular cases to the local 
boards.** In addition, there is provision for the registrant’s appear- 
ance before the local board*® but representation by counsel before the 
local board is prohibited.** The registrant’s classification may be 
reopened if his request contains facts not considered when the regis- 
trant was classified originally and which, if true, would warrant a 
change in classification.*7 Finally, appeals may be taken to an ap- 
peal board and ultimately to the President either by the registrant, or 
by specified selective service authorities.*® 

Congress made the administrative remedies exclusive by providing 
that all questions or claims on which liability depends are to be de- 
termined by the local boards, whose decisions are final, except where 
an appeal is authorized under such rules and regulations as the Presi- 


dent may prescribe.*® The Act itself, like previous Acts,”° is silent 
on the question of judicial review of draft board classifications. The 
legislative history of the Act, however, shows express Congressional 
approval of the scope of judicial review as it had been developed to 
that time by the Supreme Court. The Senate Report of the Act reads 
in part: 


Section 12—Penalties. 


a. Enforcement.—This subsection provides the same penalties 
for violation of this legislation as were provided for violations of 


10 32 Cope Fep. Rees. § 1622.1 (c) (Rev. 1951). 

11 Jd. Ch. XVI (Rev. 1951). 

12 Section 10 (b) (3) of the Act outlines the construction of the Selective 
Service System including appeals agencies. The Regulations outline the admin- 
istrative machinery of the system and its procedure in considerable detail. 

13 32 Cope Fep. Recs. § 1604.41 (Rev. 1951). 

14 Jd. § 1604.71. 

15 Jd. § 1624.1. 

16 Jd. § 1624.1. 

17 Id. § 1625.2. 

18 Jd. Part 1626, Part 1627. § 1627.5 requires that the State Director examine 
the file to be sure that all procedural requirements have been met in all cases 
being forwarded to the National Appeals Board. 

1962 Srat. 618 (1948), as amended, 65 Strat. 87 (1951), 50 U.S.C. App. 
§ 460 (b) (3) (Supp. 1952). 

20 See note 2, supra. 
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the 1940 Act and is substantially a reenactment of Section 11 of 
that Act... . No changes have been made in the nature of ju- 
dicial review of selective service classifications. Instead, it is 
contemplated that the procedure and scope of review defined by 
the Supreme Court of the United States in enforcing the 1940 
Act will be equally applicable under this legislation. (See Falbo 
v. United States, 320 U.S. 549; Estep v. United States, 327 
U.S. 114; Cox v. United States, 332 U.S. 442).7+ 


In the Falbo case," the local board rejected Falbo’s claim that he 
was a regular or duly ordained minister and classified him as a con- 
scientious objector, and an appeal board affirmed. He was then or- 
dered to report to a civilian public service camp for assignment to 
work.” The order was not an acceptance of Falbo for service, for 
he could be rejected at the camp. He was indicted for refusing to 
obey the order to report. He admitted that his refusal was wilful 
but sought to defend on the ground that the Act did not make it a 
crime to refuse to obey an order based on an erroneous classification. 
The Court held that there was no provision for judicial review of a 
registrant’s classification prior to the time when he had taken all the 
steps in the selection process and had been accepted finally by the 
armed services, on the theory that administrative relief from injury 
to his rights is available until the moment arrives to take the oath. 
The Court found in the events surrounding the adoption of the Act 
“no support to a view which would allow litigious interruption of 
the process of selection which Congress created.” ** Thus the Court 
temporarily avoided the necessity of deciding whether or not a regis- 
trant could challenge his draft classification in a criminal proceeding 
where he had exhausted his administrative remedies. That question 
came before the Court in the case of Estep v. United States.> Estep 
reported for induction and was accepted but refused to submit to in- 
duction. He was indicted and sought to defend on the ground, inter 
alia, that he was a minister. The district court excluded evidence to 
support this defense and the court of appeals affirmed. In reversing, 
the Court stated: 


It is only orders “within their respective jurisdictions” that 
are made final. . . . Section 11, being silent on the matter, leaves 
the question of available defenses in doubt. But we are loath 
to resolve these doubts against the accused. We cannot readily 


21 Sen. Rep. No. 1268, 80th Cong., 2d Sess. 2008 (1948). 

22 Falbo v. United States, 320 U.S. 549 (1944). 

23 For an excellent discussion of the conscientious objector problem, see 
Russell, Development of Conscientious Objector Recognition in the United 
States, 20 Geo. Wasu. L. Rev. 409 (1952). 

24 320 U.S. 549, 554 (1944). 

25 327 U.S. 114 (1946). 


7 
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infer that Congress departed so far from the traditional con- 
cepts of fair trial when it made the actions of the local boards 
final as to provide that a citizen of this country should go to jail 
for not obeying an unlawful order of an administrative agency. 
An opposite result would mean that after conviction the regis- 
trant could challenge the jurisdiction of the local board by habeas 
corpus, and the court would then be sending men to jail today 
when it was apparent that they would have to be released to- 
morrow.*® 


In defining the scope of judicial review in such cases, the Court said: 


The provision making the decisions of the local boards “final” 
means to us that Congress chose not to give administrative 
action under this Act the customary scope of judicial review 
which obtains under other statutes. It means that the courts 
are not to weigh the evidence to determine whether the classi- 
fication made by the local board was justified. The decisions 
of the local boards made in conformity with the regulations are 
final even though they may be erroneous. The question of juris- 
diction of the local board is reached only if there is no basis in 
fact for the classification which it gave the registrant.?* 


In a footnote to this definition, the Court pointed out that the scope 
of judicial review was the same as that in deportation cases where 
Congress made the orders of deportation “final,” and in cases where 
registrants after induction seek release from the military by habeas cor- 
pus.”* In brief, the scope of judicial inquiry in these cases is limited 
to questions as to whether or not (1) the petitioner has been deprived 
of basic and fundamental procedural safeguards, (2) there is an as- 
sertion of power to act beyond the authority granted the agency, and 
(3) the action was taken without evidence to support the order.?® 

In the later case of Cox v. United States,*° two more significant 
propositions of law were settled by the Court. First, the question 
as to whether there is a basis in fact for the classification is a matter 
for the trial judge to determine. Secondly, the review by a court 
must be limited to the evidence upon which the board acted.* 


26 Td. at 122. 

27 Td. at 122, 123. 

28 Jd. at 123, n. 14. See Note, Selective Service and Judicial Review, 32 
Va. L. Rev. 618 (1946). 

29 See Eagles v. United States ex rel. Samuels, 329 U.S. 304, 311-2 (1946). 

30 332 U.S. 442 (1947). 

31In addition to the two propositions cited, the Cox case is of interest in 
view of the fact that the Court, despite the finding that there was a basis in 
fact for the classification, tended toward a substantial evidence test in arriving 
at its decision. 

In Imboden v. United States, 194 F.2d 508 (6th Cir. 1952), the court follows 
the proposition from the Cox case that it is a matter for the trial judge to 
determine whether there was any basis in fact for the classification given a 
registrant. However, the court states that whether a draft board acted con- 
trary to regulations or made the classification as a result of prejudice or was 
guilty of discrimination were questions for the jury. 
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While the question has not yet been decided, draft board orders 
appear to be immune from direct attack by a proceeding under Sec- 
tion 10(b) of the Administrative Procedure Act.*? Instead, the Uni- 
versal Military Training and Service Act is undoubtedly within the 
first exception to Section 10,°* as being a statute precluding judicial 
review. This proposition derives considerable support from the Su- 
preme Court’s decision in Heikkila v. Barber et al.** That case in- 
volved an action by an alien, whose deportation was ordered by the 
Attorney General, against the District Director of the Immigration 
and Naturalization Service, seeking review of agency action as well 
as injunctive and declaratory relief. The Court held, in affirming 
dismissal, that the Immigration Act** of 1917 is a statute precluding 
judicial review, and that judicial intervention in deportation cases is 
precluded except insofar as required by the Constitution. In addi- 
tion, the Court pointed out that the function of courts in habeas corpus 
proceedings in such cases is limited to enforcement of due process 
requirements. In view of the fact that deportation and selective serv- 
ice cases are analogous with respect to procedure and scope of judicial 
review,*® it follows that relief from arbitrary or otherwise illegal board 
action should be limited to attacking the order collaterally by habeas 
corpus after induction, or as a defense to a criminal prosecution for 
refusing to submit to induction. The scope of review in either of 


these forms of proceeding should be limited to the due process ques- 
tion. 


RECENT DEVELOPMENTS 


Both the Act*? and the regulations** provide for hearings as a 
means whereby the registrant is afforded the opportunity of clearly 
establishing to the satisfaction of the local board, his eligibility for a 


32 60 Srat. 243, 5 U.S.C. § 1009 (b) (1946). 

33 Jd. §1009. “Except so far as (1) statutes preclude judicial review or 
(2) agency action is by law committed to agency discretion— 

“(a) RicHts or Review.—Any person suffering legal wrong because of any 
agency action, or adversely affected or aggrieved by such action within the 
meaning of any relevant statute, shall be entitled to judicial review thereof. 

“(b) ForM AND VENUE OF PROCEEDINGS.—The form of proceeding for judicial 
review shall be by any special statutory review proceeding relevant to the sub- 
ject matter in any court specified by statute or, in the absence or inadequacy 
thereof, any applicable form of legal action (including actions for declaratory 
judgments or writs of prohibitory or ‘wed injunction or habeas corpus) 
in any court of competent jurisdiction. 

34 345 U.S. 229 (1953). 

35 39 Srat. 889 (1917), as amended, 54 Star. 1238 (1940), 8 U.S.C. § 155 
(a) (1946). The section cited states clearly that the decisions of the Attorney 
General are final in all cases where aliens are ordered deported under the Act. 

36 For an excellent analysis of the analogy between deportation and selective 
service cases in connection with the 1940 Draft Act, see Note, 10 Geo. WasH. 
L. Rev. 827 (1942) 

' 87 See note 19, supra. 

38 See note 15, supra. 
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particular classification. The hearing is not in the nature of a ju- 
dicial trial with the right to be represented by counsel and to call, 
examine, and cross-examine witnesses.*® Instead, the regulations 
preclude representation by anyone acting as an attorney or legal 
counsel.*° The hearing must be fair,* and it must be conducted in 
accordance with the regulations.“ The case of United States v. 
Romano* is an excellent example of how far the courts will go in 
protecting the right of a registrant to a hearing. In that case, the 
defendant had requested a hearing after receiving notice of his clas- 
sification. He was never afforded a hearing. The court held that 
he had been denied due process, even though he had been afforded 
a pre-classification hearing and had been granted various appeals 
from his classification. 

An even more important problem concerns hearings held by the 
Department of Justice as part of a registrant’s appeal from a local 
board decision adverse to his claim for draft exemption as a conscien- 
tious objector.** The questions presented to the Court in the case 
of United States v. Nugent* were whether or not under Section 6(j) 
of the Act,*® registrants were entitled, at the Department of Justice 
hearing, to examine the FBI reports of investigations of their back- 
grounds and reputations for sincerity, and, if not, whether the statute 
as so construed amounted to a denial of due process. The Court held 
that the statute required only a fair hearing, not a full scale trial, and 
that opportunity to make a collateral attack upon the testimony con- 
tained in the prehearing investigation report was neither necessary to 
fairness nor required by the Fifth Amendment. 

The majority of defenses in criminal prosecutions involve challenges 
of either the classification process or the classification itself. No clas- 
sification is permanent.*’ The local board may reopen the registrant’s 
classification for reconsideration if his request contains facts not con- 


39 Imboden v. United States, 194 F.2d 508 (6th Cir. 1952). 
40 See note 16, supra. 

41 = States v. Hein, 112 F. Supp. 71 (N.D. Ill. 1953). 
42 [bid. 

43 103 F. Supp. 597 Ci os “y a 1952). 

rg See note 7, supra, § (j). 


“(j) . . . Any person claiming exemption . . . because of such conscien- 
tious objections shall, if such claim is not sustained by the local board, be 
entitled to an appeal . . . Upon the filing of such appeal, the appeal board 
shall refer any such claim to the Department of Justice for inquiry and hearing. 
The Department of Justice, after appropriate inquiry, shall hold a hearing with 
now dl to the character and good faith of the objections of the person con- 
cerne 

45 346 U. S.1 here eapetites with United States v. Packer. 

46 See notes 7, 44, su; 

47 32 Cope Fep. Tang § 1625.1 (a) (Rev. 1951). 
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sidered when he was previously classified, which, if true, would war- 
rant a change in classification.** It is within the local board’s dis- 
cretion, however, to decide whether or not the facts presented meet 
the conditions for reopening imposed by the regulations.“® When 
reopened for reconsideration, the classification must be considered 
anew*°—that is, in the same manner as if the registrant had never 
been classified—or it will be struck down as invalid.™ 

In arriving at the classification of a registrant, the local board 
must base its decision solely upon the information contained in the 
file.*? In United States v. Bender,®* for example, the court held the 
decision of the local board denying the defendant’s claim for classi- 
fication as a conscientious objector invalid since the ruling was found- 
ed in part upon information concerning the defendant and his family 
not contained in his file. 

Another procedural defect held to have deprived a registrant of a 
substantial right has been the failure of the local board to inform him 
of its action following their determination of his classification. In 
United States v. Fry,** the local board classified the registrant as 
liable for non-combatant service, and failed to inform him of its action. 
The court held that the board’s failure to so inform him deprived 
him of an opportunity to attach to an appeal a statement specifying 
matters in which he believed the board erred, and consequently de- 
prived him of a substantial right granted by the regulations. 

The tests to be applied in determining the classification of a regis- 
trant are those contained within the Act, regulations, or in supple- 
mental materials issued to local boards.*> The greatest difficulty in 
applying such tests seems to have been experienced in classifying 
registrants seeking ministerial exemptions or conscientious objector 
deferments.*® The Act provides for ministerial exemptions for those 


48 Td. 1625.2. 

49 Jd. 1625.4; Warren v. Abernathy, 198 F.2d 622 (10th Cir. 1952); United 
States v. Bartelt, 200 F.2d 385 (7th Cir. 1952). 

50 32 Cope Fep. Recs. § 1625.11 (Rev. 1951). 

51 United States v. Graham, 108 F. Supp. 794 (N.D.N.Y. 1952); Knox v. 
United States, 200 F.2d 398 (9th Cir. 1952). 

52 32 Cope Fep. Recs. § 1623.1 (Rev. 1951). See note 30, supra. 

53 206 F.2d 247 (3d Cir. 1953). 

54203 F.2d 638 (2d Cir. 1953). 

55 For instance, see 62 Strat. 624 (1948), 50 U.S.C. App. § 466 (g) (1), (2) 
and (3) (Supp. 1952). 

56 A large portion of the cases the writer has examined have involved claims 
for ministerial exemption by members of Jehovah’s Witnesses. The sect con- 
siders each Witness a minister of religion. Some Witnesses participate in 
religious activities as their vocation, while others do so avocationally. Some of 
the problems in connection with applying statutory tests to claims of exemptions 
by Jehovah’s Witnesses are suggested in the material in the principal text. 
The more difficult task is that of determining the validity of the claim of a 
conscientious objector because of the very subjective nature of the proof. See 
also note 62, 65, infra. 





612 THE GEORGE WASHINGTON LAW REVIEW 


persons engaged in religious activities as their customary and regular 
vocation.** “The phrase ‘minister of religion’ as used in the Act is 
to be interpreted according to the intention of the Congress, and not 
by the meaning attached to it by the members of any particular 
group.” ** In Niznik v. United States,®® the court held that the local 
board’s refusal to classify Niznik as a minister of religion solely on 
the ground that he was a member of a particular religious sect, that 
he had not attended a religious seminary, and had not been regularly 
ordained, was arbitrary and capricious. The Supreme Court, in the 
Dickinson case, makes it clear that the statutory test for exemption 
is met where the registrant regularly, as a vocation, engages in reli- 
gious activity. Neither a test of orthodoxy nor complete absence of 
secular employment should be imposed. 

Perhaps the most important problem is the standard of review in 
determining whether or not there is a basis in fact for the classifica- 
tion. The Court in the Estep case implied that the reviewing court 
should merely look into the record to determine whether it contained 
any facts upon which a classification could be based. If the record 
contains some evidence, the board’s decision is final, though errone- 
ous. Only if there is no evidence upon which the order could be 
based, should a court hold that there is no basis in fact for the classi- 
fication. Yet in applying that standard, some courts have conducted 
a rather penetrating review of the facts contained in the record. Of 
particular interest is the case of Annett v. United States,®° in which 
Annett, after several hearings before his local board, appeals, 
and hearings conducted by the Department of Justice, had been 
ordered to report for induction. He refused to submit to in- 
duction, was indicted, tried, and convicted of violating Section 
12 of the Act.** On appeal, the circuit court studied the record ex- 
tensively and concluded that the witnesses who testified before the 
hearing officers gave only personal opinions and conclusions rather 
than facts, and that the hearing officer in the last hearing applied an 
erroneous standard.** The court held that the classification was to 
be determined by the board from positive evidence adduced before it 
rather than from mere beliefs and conclusions of witnesses. Clearly, 
the court went beyond the scope of review defined in the Estep case 


57 See note 55, supra. 

58 Martin v. United States, 190 F.2d 775 (4th Cir. 1951). 

59 184 F.2d 972 (6th Cir. 1950). 

60 205 F.2d 689 (10th Cir. 1953). 

6162 Strat. 622 (1948), 50 U.S.C. App. § 462 (a) (Supp. 1952). 

62 The hearing examiner ruled that since Annett was willing to fight in 
defense of his own life, he did not have good faith religious scruples based upon 
the teachings of his church as against the command of his country to go to war 
and kill therein. 
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by not only evaluating, but also applying the “substantial evidence” 
test to the evidence upon which the board based its decision. 

A more difficult problem occurs in a situation where the registrant’s 
file is completely devoid of any evidence upon which to support the 
classification of the registrant, and the local board does not state its 
reasons for acting. First, there is no practical way for a trial court 
to determine whether the correct statutory standard has been applied. 
Secondly, the board, through silence, makes the registrant’s task of 
proving lack of jurisdiction next to impossible. 

In United States v. Alvies,®* the court, in applying the “basis in 
fact” rule to such a situation, said: 


There is no basis in fact for the classification given a registrant 
by a local board unless there is at least some evidence to sup- 
port the classification. In determining whether there is a basis 
in fact for the classification given the registrant, the trial judge 
may consider only the evidence upon which the local board acted. 

. . The determination must be made from the record as a whole, 
and no single standard, fact or circumstance is controlling. 


The court intimated that the trial judge could have found a basis in 
fact for the classification had the board included a statement in the 
record that they disbelieved the registrant. “The regulations do 
not prohibit selective service boards from indicating on the written 
record that the veracity of a registrant is questioned.” ** The court 
then held that where the record of board action in classifying a reg- 
istrant is questionable, presumptions are resolved in favor of the 
registrant. 

The Dickinson case involved a similar situation. When originally 
classified, Dickinson was working 40 hours a week as a radio repair- 
man and acting as a regular minister for an uncertain number of 
hours a week. Two years later, Dickinson requested reclassification 
based on the fact that he had been ordained by baptism in accordance 
with the ritual of his sect, and devoted 150 hours a month to religious 
activities. He also spent about five hours a week in doing radio re- 
pair work. Despite the change in his activities, the local board con- 


63 112 F. ame 618 (N.D. Cal. 1953). 

64 Td. at 6 

65 Td. at ron In the Martin case, supra, note 58, the court upheld the local 
board’s memorandum which said in part: 

“It is the judgment of this board that the registrant is not entitled to IV D 
ministerial classification. It appears from the report . . . that he is interested 
primarily in the distribution and sale of the Watchtower and Awake publica- 
tions and that his expenses exceed the income from the sale of the publications. 
The Board does not feel that handing out pamphlets on the street constitutes 
ministerial service.” 

66 Jd. at 624. 
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tinued him in 1-A. His claims were not disputed and there was no 
impeaching or contradictory evidence in his record to support the 
denial of a ministerial exemption. The local board’s ruling was af- 
firmed by the state and national appeal boards, however, and Dickin- 
son was ordered to report for induction. He reported to the induction 
center but refused to submit to induction. His indictment and con- 
viction followed. 

The Supreme Court in the Dickinson case went one step further 
than did the court in the Alvies case, and held that there must be 
some affirmative evidence in the file upon which to base a denial of 
a claimed exemption. This is based on the contention that local boards 
are not free to disbelieve a registrant’s testimonial and documentary 
evidence in the absence of any impeaching or contradictory evidence 
in the registrant’s file. While the majority of the Court recognizes 
that the local board bears the ultimate responsibility for resolving 
conflicts where the facts are disputed, they point out that “. . . courts 
may properly insist that there be some proof that is incompatible with 
the registrant’s proof of exemption.” * Furthermore, the Court held 
that the dismissal of a claim for a statutory exemption “. . . solely 
on the basis of suspicion and speculation is both contrary to the spirit 
of the Act and foreign to our concepts of justice.” ° 

According to the view of the minority of the Court, the board’s 
decisions are final and not subject to judicial review unless the regis- 
trant shows affirmatively that the board has misconstrued the law 
or acted arbitrarily. The minority would leave the determination as 
to whether or not there is sufficient evidence to grant the exemption 
wholly with the local board. The ultimate effect of the majority 
view, they contend, compels the local board to build a record, a re- 
sult the Act does not exact. 

Since the tests used in classifying a registrant must be those con- 
tained within the Act or the regulations, it is clear that Dickinson 
made out a prima facie case for exemption. To deny the exemption 
merely on the basis of suspicion or speculation, therefore, would be 
arbitrary and capricious, as well as contrary to the intent of Congress. 
To avoid such a result the board must base its decision on at least 
some evidence incompatible with that presented by the registrant. 
Since the board must limit its considerations to materials contained 
in the record® and the regulations require that the board summarize 
and place in the record any facts considered by them not contained 


87 346 U.S. 389, 396 (1953). 
68 Jd. at 397. 
69 See note 52, supra. 
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therein,” it follows that the Court is correct in its view that there must 
be some affirmative evidence in the record to support the board’s 
findings. 

On the other hand, there is considerable merit in the minority view 
that the majority view compels the local board to build a record. 
Obviously, any record created by a local board would have to with- 
stand a court’s inquiry, or be struck down. In other words, the ma- 
jority view tends toward making the classification process into an 
adversary proceeding, a result the Congress intended to avoid.* The 
record in the Annett case and the penetrating examination given it by 
the court provide an excellent example of the result the minority in 
the Dickinson case would prevent. 


CoNCLUSION 


The foregoing authorities clearly establish that the courts view the 
steps required by the Act and the regulations to be taken by local 
boards as conditions precedent to induction which must be strictly 
followed. Perhaps the most significant change has been exhibited 
in the shift from the narrow “basis in fact” rule to a standard of 
review more closely approximating the “substantial evidence” test. 
The increasing willingness of the courts to scrutinize the orders of 
local boards coupled with their departure from the “basis in fact” 
rule is manifestly in contravention of the legislative intent and the 
fundamental philosophy of administrative finality contained in the Act. 

The application of a broader standard of review and a requirement 
of affirmative evidence in the record to support a board’s finding nec- 
essarily tend toward making an adversary proceeding out of the clas- 
sification process. Since the major difficulty lies in the fact that the 
courts would be placing a severe burden on the selection process by 
permitting each registrant who is denied an exemption a trial on the 
facts, it is highly questionable that even the “basis in fact’ rule itself 
has a place in the statutory plan of the Act. 

ALvIn I. GoLpBERc. 


70 32 Cope Fep. Recs. § 1626.13 (Rev. 1951). 
71 The Supreme Court recognized that intention of Congress in the Falbo case 
and reiterated it in the Nugent case. See notes 24 and 45, supra, respectively. 


Erratum: En Banc Proceedings in the United States Courts of Ap- 
peals, 22 Gro. WasH. L. Rev. 482; both references to the Fifth Circuit 
on page 491 should be corrected to read Third Circuit. 
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ConFLict oF Laws—Non-Resment Motorist STATUTES— 
WAIVER OF FEDERAL VENUE.—Defendant resident of Indiana was the 
owner of a truck, which, while on temporary business in Kentucky, 
collided with an overpass of the Illinois Central Railroad Co. causing 
a subsequent train derailment. Plaintiff railroad company, an Illinois 
corporation, sued defendant in the United States District Court for 
the Western District of Kentucky, for damages arising out of the 
collision and derailment. Defendant was apprised of the action 
through service of process on the Secretary of State for the State of 
Kentucky in accordance with the Kentucky Non-Resident Motorist 
Statute which provides, in effect, that a non-resident operator or 
owner of a motor vehicle who operates the vehicle in Kentucky shall 
by such operation make the Secretary of State his agent for the serv- 
ice of process in any civil action instituted in the courts of the state 
against such operator or owner, arising out of such operation. Ky. 
Rev. Stat. 1953, §§ 188:020-188:030. Defendant made a special 
appearance and moved that the case be dismissed because of improper 
venue under the federal venue statute, 28 U.S.C. § 1391 (a), (Supp. 
1952), which states that civil cases based solely on diversity of citi- 
zenship may be brought only in the judicial district where all plain- 
tiffs or all defendants reside. The motion was overruled on the 
ground that by operating a motor vehicle in Kentucky defendant had 
waived his rights under the federal venue statute. A verdict was 
rendered for the plaintiff and the Court of Appeals for the Sixth 
Circuit affirmed. Defendant brought certiorari. Held, judgment 
reversed ; the non-resident defendant did not waive his rights under 
the federal venue statute notwithstanding the provisions of the Ken- 
tucky Non-Resident Motorist Statute. Olberding et al. v. Illinois 
Cent. R. Co., 346 U.S. 338 (1953). 

Non-resident motorist statutes similar to the one in the instant 
case are in force in the forty-eight states and the District of Columbia. 
The Supreme Court has held such statutes to be non-violative of the 
due process clause of the 14th Amendment where provision is made 
for actual notice to the non-resident. Hess v. Pawloski, 274 U.S. 
352 (1927). The use of the highways of a state by the non-resident 
has generally been considered an implied consent to be sued in the 
state courts. Kane v. New Jersey, 242 U.S. 160 (1916) ; Jacobson 
v. Schuman, 105 F. Supp. 483 (D. Vermont 1952). Where corpo- 
rations are concerned, the Supreme Court has also held that the 
appointment by a foreign corporation of an agent in a state to receive 
service of process, where required as a condition for the corporation 
to do business in the state, amounts to a consent to be sued in the 
federal as well as the state courts of the state and constitutes a 
waiver of any objection to federal venue. Neirbo Co. v. Bethlehem 
Shipbuilding Corp., 308 U.S. 165 (1939). 

As a result of these decisions, the Circuit Courts and many Dis- 
trict Courts have reached contrary decisions as to whether the ap- 
pointment of an agency in a state official by use of the highways, as 

[ 616 ] 
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provided by the non-resident motorist statutes, amounts to a waiver 
of the federal venue privilege. There is no doubt that venue is a 
personal privilege which may be waived. 28 U.S.C. § 1406 (b) 
(Supp. 1952). The problem has been whether it could be waived 
by the implication provided by the non-resident motorist statutes. 
The Court of Appeals of the First Circuit, in an action in Massachu- 
setts by a citizen of Connecticut against an Ohio corporation not do- 
ing business in Massachusetts, held that the defendant did not waive 
the federal venue privilege by using the highways and by thus con- 
senting to be sued in the state courts. Martin v. Fischback Truck- 
ing Co., 183 F.2d 53 (1st Cir. 1950). The Third Circuit reached the 
same conclusion in a similar case. McCoy v. Siler et al., 205 F.2d 
498 (3d Cir. 1953), cert. denied, 74 Sup. Ct. 120 (1953). These courts 
distinguished the Neirbo case, supra, on the ground that in that case 
the non-resident defendant was doing business in the state and had 
expressly appointed an agent in the state to receive process which 
was an express consent to be sued in all of the courts of the state. 
From such appointment, they reasoned, consent to be sued in the 
federal courts in the state could be implied, while under the non- 
resident motorist statutes the agency to receive process is itself im- 
plied, and the implication cannot be extended to include consent to be 
sued in the federal courts. The Sixth Circuit, when hearing the prin- 
cipal case, however, held that the non-residents by using the highways 
and thus impliedly consenting to be sued in the state courts, waived the 
federal venue privilege to the same extent as if they had expressly ap- 
pointed an agent to receive service of process. Olberding et al v. 
Illinois Cent. R. Co., 201 F.2d 582 (6th Cir. 1953). The Fourth 
Circuit had held previously that state jurisdiction over a foreign cor- 
poration, by reason of its doing business within the state’s boundaries 
is based upon an implied consent indistinguishable from the express 
consent involved in the Neirbo case. The court indicated that a 
corporation waives its federal venue privilege by doing business in 
the state whether or not it expressly consented to service on an 
agent. Knott Corp. v. Furman, 163 F.2d 199 (4th Cir. 1947), cert. 
denied, 332 U.S. 809 (1947). 

The decision in the principal case has resolved the controversy, 
and, as a practical matter, results in little hardship to the plaintiff in 
such circumstances. Although he may be barred from the federal 
courts of the state where the liability arose, he has recourse to the 
state courts whose judgment may be pursued in the state of defend- 
ant’s residence. Hess v. Pawloski, supra. 

The more important aspect of the decision in the instant case, 
however, is that the Supreme Court has repudiated to a large extent 
the doctrine of implied consent by non-resident motorists, for which 
the Hess case has extensively been cited as an authority. It is appar- 
ent that the divergence in the views of the Circuit Courts on the ques- 
tion of waiver of federal venue resulted from the degree to which 
those courts were willing to extend the doctrine of implied consent, 
and the difficulty to be found in applying it. It has long been con- 
tended by legal authorities that the state’s jurisdiction in such cases 
is derived, not from implied consent of the motorist, but either from 
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its power to compel non-residents to agree to be sued in its courts as 
a condition upon which its highways may be used, its general police 
power, or its power to exclude non-resident motorists. See Scott, 
Jurisdiction Over Non-Resident Motorists, 39 Harv. L. Rev. 563, 
(1926); Culp, Process in Actions Against Non-Residents Doing 
Business Within a State, 32 Micu. L. Rev. 909 (1934). The Su- 
preme Court, although it did not technically define the legal basis for 
the power in the instant case, recognized that the jurisdiction of a 
state in such cases is not acquired from any type of consent, but from 
a power which became necessary with the great development of the 
motor vehicle. 

The decision also has an adverse effect upon the uniformity of 
federal venue because, as was pointed out in the dissenting opinion, 
a different doctrine of venue would now be applied to motor torts 
committed by foreign corporations doing business in a state than 
would be applied to a non-resident individual motorist driving his 
car in the state. (A foreign corporation not doing business in the 
state would have the same status as the individual motorist. Martin 
v. Fischback Trucking Co., supra.) On the basis of the principal 
case, a non-resident individual motorist cannot be held to have waived 
the federal venue privilege by implication or because of a state’s 
power to compel submission to its jurisdiction. But a foreign corpo- 
ration is held to have submitted to the jurisdiction of the federal and 
state courts in a state whether it expressly consents, or consents by 
doing business in the state, if a state statute requires appointment of 
a process agent and the cause of action arises out of business done in 
the state, Knott Corp. v. Furman, supra; Simon v. Southern R. Co., 
236 U.S. 115 (1915). See 28 U.S.C. § 1391 (c) (Supp. 1952). 
This inequality of treatment is justified by the courts on the basis 
that to protect its citizens a state has the power to exclude corpora- 
tions from doing business within its borders, but it cannot exclude 
individuals. Washington v. Superior Court, 289 U.S. 361 (1933) ; 
Flexner v. Farson, 248 U.S. 289 (1919) ; Lafayette Insurance Co. v. 
French, 18 How. 404 (1856). It is submitted, however, that if juris- 
diction over corporations is based upon a power to compel submission 
as a prerequisite to entering the state and doing business there, and 
if the courts have come to recognize that jurisdiction over non- 
resident individual motorists is based upon some similar type of 
power (rather than an implied consent), both powers should be co- 
extensive, inasmuch as the basis for the power in both instances is 
the protection of the state’s citizens and non-residents who are en- 
titled to equal protection. In short, if the power to exclude foreign 
corporations from doing business in a state gives rise to a waiver of 
objection to federal venue, recognition that state jurisdiction over 
non-resident individual motorists is based upon a like power, should 
have the same effect. 

The incongruity may be resolved in the future if increased inter- 
state automobile travel, both commercial and private, requires that 
use of the highways by individuals be deemed analogous to doing 
business in a state by a corporation; or if it becomes recognized as 
sound doctrine that a state has the power to exclude non-resident 
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individual motorists until they expressly appoint an agent to receive 
service of process. Thus the solution will necessitate a change in 
the treatment of non-resident motorists. It can hardly be expected 
that courts faced with the problem will upset the well settled doctrine 
that foreign corporations can not retain the venue privilege while 
doing business in the state. s& 4 


INCOME TAXATION—PREFERRED STOCK DIVIDEND FOLLOWED BY 
SaLE—CapPITAL GAINS TREATMENT.—Petitioners were stockholders 
of a manufacturing corporation which had accumulated a large sur- 
plus as the result of several years of prosperous operation coupled 
with a comparatively low dividend policy. Because of this policy, the 
corporation had to take some action to avoid imposition of the pen- 
alty surtax for improper accumulation of surplus. Int. Rev. Cope 
§ 102. The president of the corporation, however, who with his wife 
owned eighty-five per cent of the stock, did not wish to have a sub- 
stantial portion of the surplus distributed as a cash dividend because 
of the high surtax that he would have to pay as an individual receiv- 
ing ordinary income. Therefore, after preliminary discussions with 
two insurance companies, the corporation declared a stock dividend 
of one and one-third shares of preferred stock for each share of com- 
mon stock, the only class then outstanding. The insurance compa- 
nies then purchased the preferred stock from the petitioners by a 
purchase agreement dated two days after the declaration. In report- 
ing this sale, each of the stockholders treated the proceeds as a long 
term capital gain, INT. Rev. Cope § 117(c), including the period for 
which the common stock had been held in the calculation of the 
period for which the preferred had been held. Int. Rev. Cope 
§ 117(h). The Commissioner asserted a deficiency, reasoning that 
the proceeds of the sale constituted a dividend taxable as ordinary 
income. The Tax Court upheld the Commissioner, considering that 
the substantial, if not the formal, nature of the transaction was actu- 
ally a cash distribution to the shareholders. C. P. Chamberlin, 18 
T.C. 164 (1952). Held, reversed ; the distribution was a non-taxable 
stock dividend and the proceeds of the sale were subject to long term 
capital gain treatment. C. P. Chamberlin v. Commissioner, 207 F.2d 
462 (6th Cir. 1953). 

Although Section 22(a) of the Internal Revenue Code provides 
for the taxation of dividends as ordinary income, the statutory provi- 
sion immediately in issue in this case is Section 115(f)(1): “A dis- 
tribution made by a corporation to its shareholders in its stock or in 
rights to acquire its stock shall not be treated as a dividend to the 
extent that it does not constitute income to the shareholder within 
the Sixteenth Amendment to the Constitution.” 

The Revenue Act of 1913 contained no specific provision for the 
taxation of stock dividends. 38 Strat. 114 (1913). When the ques- 
tion of the taxability of a stock dividend of common stock on out- 
standing common stock came before the Supreme Court under this 
statute, the distribution was held not to constitute income to the share- 
holder. The Court reasoned that the stockholder had acquired no 
new interest in the corporation, but had merely received additional 
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certificates representing no increase in his proportionate interest in 
the assets of the business. Towne v. Eisner, 245 U.S. 418 (1918). 
The Revenue Act of 1916 contained a provision that a stock dividend 
should be considered income to the extent of its cash value. 39 Star. 
756 (1916). In Eisner v. Macomber, 252 U.S. 189 (1920), it was 
decided in a five to four decision that a dividend of common on com- 
mon was not taxable under that statute since Congress lacked power 
under the Sixteenth Amendment to tax such a distribution as income. 
The proportionate interest test previously announced in the Towne 
case, was applied in reaching the decision. Mr. Justice Holmes, who 
wrote the opinion in the Towne case, dissented. He reasoned that 
the word “income” in the Sixteenth Amendment was broad enough 
to permit the levy of such a tax as long as the wording of the statute 
was sufficiently explicit. 

Although the Macomber case dealt with the specific common on 
on common situation, Congress apparently interpreted it as placing 
all stock dividends beyond the authority of the revenue collectors, 
and included a provision in the 1921 Revenue Act that stock dividends 
should be non-taxable. 42 Stat. 227 (1921). This legislative treat- 
ment of the stock dividend problem did not change until the enact- 
ment of the Revenue Act of 1936, 49 Stat. 1648 (1936), incorporat- 
ing the provision which now appears in the Code as Section 115(f)- 
(1). Just a few days before the passage of this Act, the Supreme 
Court had considered the nature of a stock dividend of common on 
preferred on an issue of determination of gain and decided that the 
dividend constituted income for those purposes because of the change 
in the proportionate interest of the shareholders. The apparent effect 
of this decision was to limit the Macomber rule to common on com- 
mon situations. Koshland v. Helvering, 298 U.S. 441 (1936). 

Hoping to gain access to additional revenues from stock dividends 
under the Act of 1936, the Commissioner appealed in a case involving 
a stock dividend of common on common to the Supreme Court and 
asked for a reversal of Eisner v. Macomber, supra. After an exten- 
sive consideration of the legislative history of the new section, it was 
held that the statute merely embodied the rule of that case, and that 
Congress had no intention of taxing dividends of common on com- 
mon. Helvering v. Griffiths, 318 U.S. 371 (1943). At the same 
term of the Court, it was held in Strassburger v. Commissioner, 318 
U.S. 604 (1943), that where a sole stockholder of the common stock 
of a corporation received a dividend of preferred stock, the propor- 
tionate interest test would defeat the Commissioner’s claim. Three 
Justices dissented in the Griffiths case on the theory that after passage 
of the Revenue Act of 1936 all stock dividends were taxable, while 
three different Justices dissented in the Strassburger case, feeling that 
the Koshland decision had limited the proportionate interest test to 
the common on common situation. The three justices who dissented 
in the Griffiths case apparently felt bound by the majority decision 
from which they had dissented when considering the Strassburger 
case. It is possible, therefore, that if the Strassburger case had been 
decided first, six Justices would have held for the Commissioner, 
three on one theory and the other three on another theory. See the 
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separately concurring opinion of Judge Opper in the Tax Court opin- 
ion in the principal case. 18 T.C. 164, 179 (1952). 

After a consideration of the above line of cases, the Sixth Circuit 
concluded that the principal case came within the rule of the Strass- 
burger case as a matter of form, and then proceeded to analyze the 
substance of the transactions involved. Noting that the taxpayers 
conceded this to be a case of tax avoidance, the court nevertheless felt 
that the record showed a series of legal transactions, no one of which 
was so lacking in substance as to be anything different from what it 
purported to be. Since none of the cases dealing with this problem 
had given consideration to the problem of sale following the dividend 
declaration, the decision was based primarily on the legality of the 
corporate formalities involved in the declaration. 

Under the rule in the Macomber case, supra, and the subsequent 
decisions based on that rule, stockholders of some corporations are in 
a position to accumulate funds on a non-taxable basis from earnings 
and profits which have gone through the process of capitalization and 
assumed the form of a non-taxable stock dividend. Then, despite a 
clear national policy to establish a progressive income tax structure, 
these stockholders are able to dispose of the converted earnings and 
profits at favorable capital gains rates. 

The fact that the sale of the stock on the basis of a preliminary 
informal understanding followed the declaration of the dividend so 
closely in the principal case merely brings the problem into sharper 
focus. Since no other case had considered the problem of sale subse- 
quent to the declaration, the Sixth Circuit could have easily distin- 
guished the precedents and held for the Commissioner. A considera- 
tion of the substance of the entire transaction could have resulted in a 
holding that this amounted to a cash distribution. This, however, 
would scarcely amount to a solution of the problem of corporate dis- 
tributions at capital gains rates. Such a decision would merely lead 
to more subtle prearrangements with potential investors and a series 
of future decisions attempting to determine just how long a stock- 
holder would have to hold his stock dividend before disposing of it 
in order to receive capital gains benefits. 

One possible solution from the policy standpoint is found in Judge 
Opper’s concurring opinion, supra. He reasoned that the Strass- 
burger case, supra, was a historical accident and should therefore be 
limited strictly to its facts. He then stressed the point that it was 
not the fact of sale, but the possibility of sale that should control the 
decision to tax such a distribution at ordinary rates. Although judi- 
cial acceptance of this view would eliminate the capital gains bene- 
fits that some shareholders are now receiving through stock dividends, 
it is probably not the ultimate solution. Any attack on the problem 
on a Constitutional issue would meet the resistance of the Griffiths 
case, supra, as there has been no indication of a change in Congres- 
sional intent since that case. However, since the line of precedent 
commencing with the Macomber case has been established by some 
very close decisions, it seems that if Congress would amend the Code 
to give a clear expression of its intent to tax all stock dividends to 
the extent that they are in substance distributions of ordinary in- 
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come, a direct attack upon the rule of the Macomber case and the 
entire confusing structure of the taxation of stock dividends would 
have excellent chances of success. E.R.S. 


Lazsor LAw—COLLEcTIVE BARGAINING—DuTY OF EMPLOYER TO 
BARGAIN—TIME Stupy—A contract between union and employer 
allowed experienced employees to earn at least 25% over “standard” 
through extra effort. An incentive system was established pursuant 
to the contract whereby the employer undertook to set work stand- 
ards. A grievance arose, the union contending that the production 
standard for a new machine was too high. At the third step of the 
grievance procedure (final step before arbitration) the union re- 
quested (1) that it be furnished copies of data produced by the em- 
ployer explaining its position as to the standard and (2) that it be 
permitted to conduct its own time study. The employer refused both 
requests and the National Labor Relations Board found such refusals 
to be in violation of §§ 8(a)(1) and (5) of the National Labor Rela- 
tions Act (N.L.R.A.), 49 Strat. 452 (1935), as amended, 61 Start. 
140 (1947), 29 U.S.C. §§ 158(a) (1,5) (Supp. 1952). The Board 
ordered the employer to comply with the union’s requests and peti- 
tioned the Court of Appeals for enforcement of the order. Held, 
petition granted as to furnishing copies of data to union but denied 
as to allowing the union to make its own time study. In rejecting 
the request for an independent time study, the court took the posi- 
tion that such a study was not needed by the union for bargaining ; 
that copies of the employer’s data provided an “adequate basis” for 
a N.L.R.B. v. Otis Elevator Co., 33 L.R.R.M. 2129 (2d 
Cir. 1953). 

Section 8(a)(5) of the N.L.R.A. makes it an unfair labor prac- 
tice for an employer to refuse to bargain collectively with the repre- 
sentative of his employees, subject to the provisions of Section 9(a). 
The latter section limits the purposes of collective bargaining to 
“rates of pay, wages, hours of employment, or other conditions of 
employment.” 8(d) defines “collective bargaining” as the . . . “obli- 
gation of the employer and the representative of the employees to 
meet at reasonable times and confer in good faith. .. .” 

Section 9(a) was interpreted as early as 1940, when the N.L.R.B. 
began making determinations as to what were proper subjects of 
bargaining. 

In Wilson & Co., 19 N.L.R.B. 990,999, 115 F.2nd 759 (8th Cir. 
1940), the Board assumed that work schedules were appropriate 
subjects. Singer Mfg. Co. v. N.L.R.B., 119 F.2d 131 (7th Cir. 
1941), cert. denied, 313 U.S. 595 (1941), rehearing denied, 314 U.S. 
718 (1941), contains one of the earliest discussions of the meaning 
of the words “rates of pay, wages, hours of employment, or other 
conditions of employment.” The Board held that holidays, vacations 
and bonuses were matters “which are generally the subjects of col- 
lective bargaining.” Since then the N.L.R.B. has declared that 9(a) 
covers such subjects as discharges, N.L.R.B. v. Bachelder, 120 F.2d 
574 (7th Cir. 1941), cert. denied 314 U.S. 647 (1941); pensions, 
Inland Steel Co. v. N.L.R.B., 170 F.2d 247 (7th Cir. 1948) ; work 
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loads and work standards, Woodside Cotton Mills Co., 21 N.L.R.B. 
42, 54-55 (1940) ; and work schedules, N.L.R.B. v. Inter City Ad- 
vertising Co., 154 F.2d 244 (4th Cir. 1946). 

In conjunction with proper subjects for collective bargaining, it 
was determined that under certain circumstances, the employer had 
a duty to furnish information to the union. Aluminum Ore Co. v. 
N.L.R.B., 131 F.2d 485 (7th Cir. 1942). In the latter case, the 
court declared that Congress did not intend that the union as repre- 
sentative of the employees should be deprived of information which 
it needed to bargain intelligently and to police the contract once it 
had been negotiated. In N.L.R.B. v. J. H. Allison Co., 165 F.2d 
766 (6th Cir. 1948), cert. denied, 335 U.S. 814 (1948), rehearing 
denied, 335 U.S. 905 (1948), an employer’s refusal to furnish infor- 
mation to the union concerning the unilateral granting of wage in- 
creases was held to be a violation of 8(a)(5). While recognizing 
that the parties to a labor agreement may place an administrative 
function within the exclusive control of one side, the principle was 
established that any private reservation of power should be clearly 
described in the contract and that a union’s right to examine data 
underlying such power is not waived by silence. See, e.g., the dis- 
sent in the instant case. 

The extent of the employer's obligation to furnish data was then 
delineated in a number of Board rulings and it was determined that 
the union’s object in seeking data must be to use it either in bar- 
gaining or in policing a contract. Poole Mfg. Co. v. N.L.R.B., 192 
F.2d 740, cert. denied, 342 U.S. 954 (1952). See, e.g., N.L.R.B. 
v. Yawman & Erbe Mfg. Co., 187 F.2d 947 (2d Cir. 1951); Cin- 
cinnati Steel Casting Co., 86 N.L.R.B. 592 (1949) (employer per- 
mitted to furnish information orally upon a determination that oral 
data would suffice under the circumstances.) 

An interpretation of good faith with respect to such data was set 
forth in N.L.R.B. v. Jacobs Mfg. Co., 196 F.2d 680, 683, (2d Cir. 
1952). The court, in determining general principles of free access 
to information relevant to bargainable issues, observed that the good 
faith requirement of section 8(d) . . . “means cooperation in the give 
and take of personal conferences with a willingness to let ultimate 
decision follow a fair opportunity for the presentation of pertinent 
facts and arguments. .. .” The employer in that case had refused 
to allow the union to examine the company’s books to determine 
whether it was financially able to raise wages and meet certain group 
insurance and pension demands of the union. In upholding the 
Board’s finding that the employer had refused to bargain in good 
faith, the court observed that the employer had a duty to substantiate 
his position by furnishing information to the union concerning his 
financial position ; that the requirement of disclosure is met if he pro- 
duces whatever relevant information he has to indicate whether he 
can or cannot afford to comply with the union’s demands. The court 
in N.L.R.B. v. Jones & Laughlin S. Corp., 301 U.S. 1, 57 S. Ct. 615 
(1937), pointed out that the Act does not compel agreements be- 
tween employers and employees, but commands free opportunity for 
such negotiations as are likely to bring about adjustments and agree- 
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ments which will promote industrial peace. See, e.g., Globe Cotton 
Mills v. N.L.R.B., 103 F.2d 91 (Sth Cir. 1939). 

Until the instant case, there have been few decisions relating spe- 
cifically to time study, job standard, and incentive data, since such 
cases are usually resolved under contract grievance procedures. In 
Crompton Highland Mills, Inc., 70 N.L.R.B. 206 (1946), the em- 
ployer offered to let the union make its own engineering studies and 
was absolved of unfair labor practice charges growing out of his 
refusal to furnish data on job standards and incentive rates. In an- 
other case, an employer avoided a violation by offering the union an 
opportunity to review time studies made by the employer’s men and 
by expressing a willingness to make a new time study in the presence 
of a union agent. Betty Brooks Co., 99 N.L.R.B. 1237 (1952). Two 
earlier cases where the employers were held guilty of refusing to 
bargain where they would not give the unions information on wage 
matters were Dixie Mfg. Co., 79 N.L.R.B. 645 (1948), and Mason 
and Hughes, Inc., 86 N.L.R.B. 848 (1949). 

The N.L.R.B. thus assumed the position that an employer’s obli- 
gation to bargain in good faith encompasses more than a duty to 
confer with the union on the negotiation of a contract; that he must 
furnish the union with information which it needs to bargain intelli- 
gently and to police the contract once it has been negotiated. The 
court in the instant case recognized the principle that the employer 
had a duty to bargain, even though a collective agreement was in 
existence, and was clearly correct in holding the refusal of the em- 
ployer to allow the union to examine data upon which the standard 
was based a violation of 8(a)(5). 

It is submitted, however, that the ultimate holding of the court was 
too narrow in the light of established cases, supra, and that it was 
error to hold that the union was not entitled to conduct an inde- 
pendent time study. The delineation of an employer’s obligation to 
furnish information, established by the foregoing cases, allows such a 
time study. The union is entitled to such information as is needed 
for intelligent and effective bargaining. Without such a time study, 
the union may have an incomplete picture and may be denied the 
most useful data upon which to base its counter proposals and ulti- 
mate decision. The decision narrows the scope of collective bargain- 
ing in such a situation to the impairment of joint participation and 
responsibility. K. T. W., Jr. 





PATENTS—DESIGNS—APPLICABILITY OF MECHANICAL PATENT 
Law To Desicn Patent Questions.—In a suit for infringement of 
a design patent the validity of the patent was drawn in question by 
the contention that the design lacked the degree of invention required 
for patentable novelty. The court took judicial notice of the fact that 
it had recently been reversed for failing to strike down a mechanical 
patent which involved nothing more than mere mechanical skill. In 
the course of the opinion the court drew three principal conclusions 
of law. These were: (1) that changes in design amounting to mere 
improvement are not invention even though the item thereby im- 
proved has become more attractive and salable; (2) any skilled de- 
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signer could adapt a design to a trend, found in hundreds of items, 
toward round corners; and (3) that commercial success is not a 
criterion upon which invention can be founded. In each instance the 
court cited a mechanical patent case to support its finding or cited no 
authority at all. Held, that plaintiff’s design represents an improve- 
ment but not invention, and therefore his patent is invalid. Acton 
Mfg. Co. v. Louisville Tin and Stove Co., 116 F. Supp. 796 (W.D. 
Ky. 1953). 

One issue in this case which stands out above all others is whether 
or not mechanical patent cases represent a valid basis for holding a 
design patent invalid as lacking invention. 

Article I, § 8 of the United States Constitution vests Congress 
with the power to grant to inventors the exclusive rights to their 
discoveries in order to promote the progress of science and useful 
arts. The statutes enacted by Congress in carrying out that power 
show by the sections relating to design patents that Congress intends 
to encourage the decorative arts. See 35 U.S.C. § 171 (1952). 

The purpose of the design patent is quite different from that of the 
mechanical patent. Designs were accorded patent protection to en- 
courage ornamentation apart from factors of utility which are the 
dominant features of other inventions. In re Faustmann, 33 C.C.P.A. 
(Patents) 1065, 155 F.2d 388, 69 U.S.P.Q. 541 (1946). The orna- 
mental design falls into the category of a “useful art” as designated 
in the Constitution. Its usefulness arises from the fact that by mak- 
ing articles of manufacture more attractive they will sell better. 
Smith v. Whitman Saddle Co., 148 U.S. 674 (1893); Glen River 
Knitting Mills, Inc. v. Sanson Hosiery Mills, 189 F.2d 845 (4th Cir. 
1951). On the other hand the objective of mechanical patents is not 
only to promote commerce but also to encourage contributions to the 
sum of human knowledge. Great Atlantic & Pacific Tea Co. v. Su- 
permarket Equipment Corporation, 340 U.S. 147 (1950). 

The subject matter of design patents also differs substantially from 
that of mechanical patents. The design is directed to the ornamental 
configuration for the article of manufacture while the mechanical 
patent is directed to the utilitarian structure of the article itself. See 
35 U.S.C. §§ 101 and 171 (1952). It was early recognized in regard 
to design patents that “The invention is not the article and is not the 
design per se, but is the design applied.” Ex parte Cady, 1916 C.D. 
62, 232 O.G. 621 (Comm’r of Patents 1916). 

Down through the years there has developed the rule that the same 
degree of inventiveness is required in design cases as in other patent 
cases. In re Stevens, 36 C.C.P.A. (Patents) 1017, 173 F.2d 1015, 
81 U.S.P.Q. 362 (1949) ; In re Faustmann, supra. In designs, how- 
ever, the degree of inventiveness must be measured in terms of attrac- 
tiveness, looking at the design as a whole; in other patented articles 
the inventiveness must be measured in terms of utility, looking at the 
device as a whole and at the contribution of each of its elements. 
Smith v. Whitman, supra; Glen River Knitting Mills, Inc. v. Sanson 
Hosiery Mills, supra. 

The only thing which distinguishes one design from another is a 
subtle arrangement of lines creating an impression on the human 
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mind. The feature distinguishing one mechanical device from an- 
other is an arrangement of parts permitting the achievement of some- 
thing which could not be done before. In one case the result is only 
realizable by varying degrees of pleasure which in some unknown 
way register as “invention,” while in the other the result is realizable 
via a measurable physical manifestation of improvement. 

It is to be noted that there is an ample supply of case law on the 
question of invention in the field of design patents. There are cases 
wherein the validity of a design patent was adjudicated which would 
support each of the findings of law for which the Kentucky district 
court cited mechanical patent precedents or no precedent at all. See 
In re Johnson, 36 C.C.P.A. (Patents) 1175, 175 F.2d 791, 82 
U.S.P.Q. 199 (1949) (modified already existing design); In re 
Adrian, 36 C.C.P.A. (Patents) 1143, 175 F.2d 563, 82 U.S.P.Q. 194 
(1949) (mere novelty does not establish patentability) ; Metallizing 
Engineering Co. v. General Screw Machine Products, Inc., 93 F. 
Supp. 878 (D. Mass. 1950) (streamlining features currently found 
in innumerable manufactured articles); Glen River Knitting Mills 
v. Sanson Hosiery Mills, supra (commercial success without inven- 
tion is no criterion). 

A recent writer has noted that there is a trend toward applying 
mechanical patent law as a basis for the decision of design patent law 
questions. Walter, A Ten Year Survey of Design Patent Litigation, 
35 J. Pat. Orr. Soc’y. 389 (1953). If this trend does exist, the 
instant case certainly represents a shining example of it. There are 
two factors which might account for such a practice. These are: (1) 
improper research on the part of counsel representing the parties plus 
passive acceptance by the court of the law as presented to it, and (2) 
a belief on the part of both court and counsel that the history, func- 
tions, and standards of design patents permit a direct and complete 
analogy between mechanical and design patents. 

In view of the fact that distinguished judges and lawyers have par- 
ticipated in some of these cases, the first-mentioned factor must be 
immediately discounted. It is submitted that the second factor does 
not justify the practice because design patents and mechanical pat- 
ents are not sufficiently analogous. 

Of necessity the validity of a design patent involves aesthetic con- 
siderations. See Glen River Knitting Mills, Inc. v. Sanson Hosiery 
Mills, Inc., supra. The nature of such considerations is difficult to 
grasp. “The courts seem to be of one accord in stating that the fourth 
element of the formula which tests the patentability of a design, viz., 
the exercise of inventive faculty, defies definition and resides as a 
subjective standard in the mind of the judge considered as an ‘aver- 
age observer.” In re Johnson, supra. That there is a great deal of 
confusion as to just what the considerations are is evident. See 
Glen River Knitting Mills, Inc. v. Sanson Hosiery Mills, supra; 
A. C. Gilbert Co. v. Shenitz, 45 F.2d 98, 99 (2d Cir. 1930). How- 
ever, this is no reason for further confusing the situation by deciding 
design patent cases on mechanical patent logic. At least two courts 
have dealt with the same type of problem with which the district 
court in Kentucky was confronted, i.e., the adaptation of streamlin- 
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ing to a new field of art; and in none of these cases did the courts 
find it necessary to fall back onto mechanical patent cases. See 
Metallizing Engineering Co. v. General Screw Machine Products, 
Inc., supra; Talge v. Sears, Roebuck & Co. 48 F. Supp. 723 (W.D. 
Mo. 1943), rev'd on other grounds, 140 F.2d 395 (8th Cir. 1944). 

It is submitted, however, that even though the same degree of 
inventiveness is to be required of mechanical and design inventions 
to warrant patenting thereof, the logic contained in judicial opinions 
dealing with one should not be applied to the other because of the 
different human reactions required to perceive invention in each case. 
Because one case decides that there is no invention in a “structural 
improvement” in grocery carts which contemplates combining a 
handle and wheels with a collapsible basket, see Montgomery Ward 
v. Buer, 186 F.2d 614 (6th Cir. 1951), it does not logically follow 
that there is no invention in an “artistic improvement” in a design 
which contemplates streamlining a beverage cooler. Yet this is what 
the district court held in the principal case. Admittedly there may 
be considerations which would make streamlining unpatentable, but 
if this were true they should be set out in the opinion. 

The questions in each field should only be decided on the basis of 
the body of law in that field in order to give the law an element of 
predictability. A workable body of law can only be built up by decid- 
ing design patent questions on design patent law insofar as it has 
been set forth in the light of the history and purposes of the design 
patent. No such result can come from using the law of utilitar- 
ian mechanical patents to decide issues raised by aesthetic design 
patents. CS. 


PATENTS—INTERFERENCE WITH A PATENT—MARKUSH GroUP- 
ING AND SPECIES.—Petitioner filed an application for a patent dis- 
closing and claiming a single species of his invention. The Primary 
Examiner set up intereference counts between this application, in- 
volving the single species, and a patent disclosing and claiming a 
“Markush” group of two species, one of which was the species of the 
application, by merely omitting one species from the patented claims. 
Patentee moved to dissolve and the Primary Examiner granted the 
motion. On petition to reverse the Primary’s decision on motion, 
held (by the Assistant Commissioner), petition denied on the ground 
that the difference between the count and the patent claims was not 
immaterial. Teeter and Cowan v. Ralston, Vander Wal and Har- 
wood, 99 U.S.P.Q. 169 (Comm’r of Patents 1950). 

It has long been the practice to require parties in an interference 
to recite the common subject matter of their claims in the same 
words to avoid confusion and prevent disputes. The count in an 
interference involving a patent must be identical to a claim of the 
patent, except in cases where there is only an immaterial difference 
between the proposed and the patented claim, which prevents the 
applicant from exactly copying the patented claim. Frey v. Wagner, 
1933 C.D. 3, 430 O.G. 3 (Comm’r of Patents 1932), (patent claim 
modified as count), McCabe v. Cramblet, 20 C.C.P.A. (Patents) 
1220, 65 F.2d 459, 18 U.S.P.Q. 71 (1933); Bonine v. Bliss, 1919 
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C.D. 75, 265 O.G. 306 (Comm’r of Patents 1918), aff'd, 259 Fed. 
989 (App. D.C. 1919); Ex parte Card and Card, 1904 C.D. 383, 
112 O.G. 499 (Comm’r of Patents 1904), (applicant requested to 
modify his claim to conform to patent claim). Present Rule 205 of 
the Ruves or Practice or THE U. S. PATENT OFFIce is to the same 
effect in permitting an applicant to copy claims of a patent, exclud- 
ing immaterial limitations or variations, if he is unable to copy the 
exact wording because of such limitations. This practice, known as 
“Ex parte Card and Card” procedure, has presented no problem in 
the case where the patented claim is to a true genus and the applica- 
tion discloses and claims only a species, since the application will 
support all the essential elements of the broader claim. However, 
its application to cases where the patented claim is to a “Markush” 
group and the application discloses and claims merely a species, has 
presented a problem. The principal case illustrates what appears to 
be the present trend in interference practice when dealing with such 
situations. 

The problem was first considered in Maibauer v. Clark, 161 Ms. 
Dec. 535 (Comm’r of Patents 1935). The patent disclosed and 
claimed four species in a “Markush” grouping. Only one of these 
species was disclosed and claimed in the application. The Primary 
Examiner set up a count limited to the single species in common. On 
denial of the patentee’s motion to dissolve, he petitioned the Commis- 
sioner to reverse the Primary Examiner on the ground that since the 
applicant could not make any of the patent claims, there could be no 
intereference. The Assistant Commissioner denied the petition, rea- 
soning that a “Markush” type of claim is a composite claim which 
separately covers each of the several elements recited therein. This 
reasoning appears valid because the patent might theoretically con- 
tain claims to each element of the group instead of containing a 
“Markush” type claim reciting all of the elements. Furthermore, 
infringement of one member of the group claimed was an infringe- 
ment of the claim. 

A complete reversal in practice from the Maibauer doctrine took 
place in Rosen et al. v. Hjerpe et al., Interference No. 76,808 (Pat. 
Off. Ch. Ex. 1939). The facts and issues were substantially the 
same as in the Maibauer case. The Primary Examiner’s decision on 
patentee’s motion to dissolve stated that the Assistant Commissioner 
had been consulted and the Examiner was authorized to dissolve the 
interference notwithstanding the decision in Maibauer v. Clark, supra. 
The arguments propounded in favor of abandoning the Maibauer 
doctrine were as follows: (1) the generic invention represented by 
the “Markush” group is patentably distinct from the specific inven- 
tion represented by the single species, (2) the declaration of the 
interference is not in accord with “Ex parte Card and Card” pro- 
cedure, since there is more than an immaterial difference between 
the count and the patent claim, (3) that the Maibauer decision is 
inconsistent with Ex parte Burk, 21 U.S.P.Q. 399 (Comm’r of Pat- 
ents 1934) and Ex parte Markush, 1925 C.D. 126, 340 O.G. 839 
(Comm’r of Patents 1924) in classifying the “Markush” claim as 
an aggregation of separate species, and (4) “Markush” type claims 
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directed to more than the maximum number of species permitted per 
application would not be allowed if the “Markush” group were con- 
sidered merely an aggregation of several claims directed to each 
species. The Markush decision, supra, points out that the “Markush” 
group was originally intended to cover subject matter wherein an 
applicant was entitled to some but not all of the members of a recog- 
nized class or genus, but where there was a paucity of language to 
cover said class or genus. Ex parte Burk, supra, holds that a “Mark- 
ush” group falls in the same manner as a single term generic claim 
if one or more of its members were found to be old in the art. There- 
fore, the “Markush” group must be considered to have the same 
effect as a single term generic claim and not as a plurality or aggre- 
gation of separate species claims. 

The decision in the principal case is the first Commissioner’s deci- 
sion to reverse the Maibauer decision and rests on grounds which 
were available prior to the decision of the Maibauer case. The As- 
sistant Commissioner, in denying the petition in the instant case con- 
sidered the omission of a member of a “Markush” group to be ma- 
terial, and cited Frey v. Wagner, supra. This latter case had been 
decided two years prior to the Maibauer decision. When confronted 
with the Maibauer decision, the Assistant Commissioner said, in effect, 
that the decision was inapplicable under the present practice because 
it was decided prior to the promulgation of new Rule 205, supra. 
This hardly seems sufficient to justify overruling the prior decision 
since the substance of Rule 205 had been accepted long before the 
Maibauer decision. Frey v. Wagner, supra; Ex parte Card and Card, 
supra. Petitioner contended that he should be permitted to make the 
claim for interference purposes and if he should win, the claim would 
still be subject to ex parte rejection on lack of support in the speci- 
fication. While the merits of this argument were not discussed, this 
argument has been previously rejected on the ground that in order 
for a claim to constitute a basis for an interference it must be patent- 
able to all parties. Ex parte Marker and Wittle, 69 U.S.P.Q. 61 
(Pat. Off. Bd. of Appeals 1945). 

The objective desired is a proper determination in the Patent Office 
as to who is the prior inventor. This in turn depends on the earliest 
dates that the parties can prove for their invention. Various ways 
have been suggested to reach this objective. See Cooke, Note on 
Interference Practice, 22 J. Pat. Orr. Soc’y 230 (1940). It is sub- 
mitted that the principal case has been decided properly on its facts 
and in light of the RuLEs oF PRACTICE OF THE U. S. PATENT OFFICE. 
However, it is felt that the result in the Maitbauer case is the more 
satisfactory one. Ifa claim of diminished scope is set up as the count, 
it is true that the patentee might be precluded from proving his best 
dates which may be on species not included in the count. Moreover, 
if the patentee should lose the interference, he could not disclaim part 
of the claim under new Rule 321. However, he would have basis for 
a reissue under Rule 171. At that time, if he could swear back of 
the date proven by applicant, the patentee could claim the remaining 
species. On the other hand, if an interference is not set up, as in the 
principal case, the determination of the first inventor might never 
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take place in the Patent Office but would be delayed until the issue 
could be litigated in the courts. $3. 


TAXATION—SUBSIDIES—IDENTIFICATION AND TAXABILITY AS 
INcOME.—The taxpayer, Pimlico race track, was required under 
Maryland law to pay to the State Racing Commission one-half of 
one per cent of gross pari mutuel bets. This money was deposited 
with the State in a special Racing Fund. No federal income tax was 
paid on the sum deposited in the Fund. With the permission of the 
Commission, the taxpayer was entitled to spend the money so depos- 
ited for alterations, additions, changes, improvements, or repairs to 
the racing property. Each track could spend only the money it de- 
posited. Unspent funds lapsed after three years into the State’s 
General funds. Laws or Mp. § 11, c. 502 (1947); Ann. Cope or 
Mp. § 12, art. 78(B) (1951). With the Commission’s permission, 
Pimlico spent $75,608.66 to rebuild its racing strip after heavy rains. 
The Commission reimbursed the taxpayer this amount taken from the 
Racing Fund, and the taxpayer contended this was a non-taxable 
subsidy. Held, that the amount received by the track from the State 
was taxable income. United States v. The Maryland Jockey Club 
of Baltimore City, 22 U.S.L. Week 2382 (4th Cir. Feb. 3, 1954). 

What constitutes income is a question which has troubled the fed- 
eral courts since the adoption of the Sixteenth Amendment. A classic 
definition is that income is the gain derived from capital or labor or 
both combined, provided the word be understood to include profit 
gained through a sale or conversion of capital assets. Eisner v. 
Macomber, 252 U.S. 189, 207 (1920). Generally speaking, income 
must be realized to be taxable. Lucas v. American Code Co., 280 
U.S. 445, 449 (1930). The case of Helvering v. Stuart, 317 U.S. 
154 (1942) added a little to the definition when it held that economic 
gain realized or realizable by the taxpayer is necessary to produce 
taxable income. The Court of Appeals for the Third Circuit has 
held that the realization of income, rather than the acquisition of the 
right to receive it, is the taxable event, and it is not deemed to occur 
until the income is paid; but not all economic gain of the taxpayer 
is taxable income. Commissioner v. Mesta, 123 F.2d 986 (3d Cir. 
1942), cert. denied, 316 U.S. 695 (1942), rehearing denied, 317 U.S. 
704 (1942). 

That the receipt of cash by the taxpayer is not a requisite was 
shown by Helvering v. Bruun, 309 U.S. 461 (1940). In that case, 
it was held that while economic gain is not always taxable as income, 
realization of gain need not be in cash derived from the sale of an 
asset, and “gain” may occur as a result of exchange of property, pay- 
ment of the taxpayer’s indebtedness, relief from a liability, or other 
profit realized from completion of the transaction. The Court further 
held that the fact that the gain is a portion of the value of the prop- 
erty received by the taxpayer in the transaction does not negate its 
realization. It was also held in Musselman Hub-Brake Co. v. Com- 
missioner, 139 F.2d 65 (6th Cir. 1944), that income subject to a tax- 
payer’s unfettered command and which he is free to enjoy may be 
taxed as his income although not paid to him in cash. A like phrase 
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appeared in Hogle v. Commissioner, 132 F.2d 66 (10th Cir. 1942), 
which held that income which is subject to a taxpayer’s unfettered 
command and which he is free to enjoy at his own option should be 
taxed to him as his income whether he sees fit to enjoy it or not. 

Certainty is another requirement of taxable income. A contingent 
right to receive money is not income. Burnet, Commissioner v. Lo- 
gan, 283 U.S. 404, 408 (1931). Conditional obligations are not in- 
come for taxation purposes. Commissioner v. Brown, 54 F.2d 563 
(1st Cir. 1931), cert. denied sub nom. Burnet v. Brown, 286 U.S. 
556 (1932). Also, a mere expectancy does not constitute income; it 
must become consummate and established before it is so taxable. First 
Mechanics Bank of Trenton, N.J. v. Commissioner, 91 F.2d 275 (3d 
Cir. 1937). 

An additional problem is encountered in the determination of what 
constitutes income when the issue of governmental subsidy is raised. 
The basic case on the taxability of government subsidies is Edwards 
v. Cuba R.R., 268 U.S. 628 (1925). In that case, by law and by 
contract, the Cuban Government committed itself to give property 
and cash to a railroad company of the United States to promote rail- 
road construction in Cuba. By its contract the railroad agreed to 
construct the railroad and to give reduced rates to the public as well 
as reduced rates and other privileges to the Government. The rail- 
road, relying on the contract for partial reimbursement, found the 
money elsewhere to construct the railroad. The fact that the subsidy 
payments were fixed and paid proportionately to the mileage com- 
pleted was considered to be indicative of reimbursements to the rail- 
road for capital expenditures. It was thus held that the payments 
did not constitute income under the Sixteenth Amendment. 

The Cuba Railroad case has been cited and followed for a quarter 
of a century. Payments to industries have been found to be non- 
taxable when made (1) to encourage construction of electric power 
lines and plants, Tampa Electric Co. v. Commissioner, 12 B.T.A. 
1002 (1928) ;\(2) by a shipper for spur tracks to be owned by the 
railroad, Great Northern Ry. v. Burnet, 8 B.T.A. 225 (1927), "aff'd 
40 F.2d 372 (8th Cir. 1930), cert. denied, 282 U.S. 855 (1930) ; (3) 
by a shipper for warehouse construction to be owned by the railroad, 
Kauai Ry. v. Commissioner, 13 B.T.A. 686 (1928); and (4) by a 
community to induce factories to locate in a particular locality, Frank 
Holton & Co. v. Commissioner, 10 B.T.A. 1317 (1928) ; see Brown 
Shoe Co. v. Commissioner, 339 U.S. 583, 587, n. 5 (1950). 

The Cuba Railroad case has been distinguished and limited in other 
cases, however, and has not prevented the taxation of government 
subsidies. The first major distinction involved subsidy payments by 
the United States Government to make up operating deficits of a 
railroad for six months following the end of federal control over the 
railroad after World War I. These subsidy payments were held to 
be neither gifts nor capital subsidies exempt from income but to 
represent taxable income. Texas & Pacific Ry. v. United States, 286 
U.S. 285 (1932). 

Another limitation on Cuba Railroad was set up by Lykes Bros. 
Steamship Co. v. Commissioner, 126 F.2d 725 (5th Cir. 1942). There 
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a steamship company was required in a contract with the United 
States Shipping Board to make annual payments into a fund in con- 
nection with the company’s commitment to spend $20,000,000 on new 
ships or reconditioning old ones. A second contract, this one with 
the Postmaster General, bound the company to carry mail in negli- 
gible quantities for large sums. The court held that the company 
was free to use as it saw fit the money received under the mail car- 
riage contract in the nature of a subsidy and that the company was 
not entitled to reduce its reported income by the amount of its annual 
deposits to the construction fund. Cuba Railroad was distinguished 
on the grounds that nothing in the mail carriage contract required 
the deposit of sums for capital construction in a separate account, that 
the money paid under that contract was not earmarked for capital 
expenditure, and that the company therefore could have used the 
mail payments for any purpose and could have borrowed money to 
build ships. 

There are two other significant cases refusing to find Edwards v. 
Cuba R.R. controlling. In the first of these, payments by the United 
States Government to a cattle company in partial reimbursement of 
the cost of building reservoirs, tanks, a dam and other soil conserva- 
tion improvements were taxable income, whether the payments be 
called subsidies or benefits. Baboquivari Cattle Co. v. Commissioner, 
135 F.2d 114 (9th Cir. 1943). The court distinguished the Cuba 
Railroad case by pointing out that a beneficiary did not earn money 
merely by making improvements, and that the company earned it in 
part by complying with the Government’s conditions concerning 
proper use of the beneficiary’s land. Another distinction made was 
that there was no restriction on the company’s use of the money in 
the Baboquivari case. This reasoning suggests the rule of Lykes 
Bros. Steamship Co. v. Commissioner, supra, that if the money is not 
earmarked for capital expenditure it is taxable as income. 

In Helvering v. Claiborne-Annapolis Ferry Co., 93 F.2d 875 (4th 
Cir. 1938), relied on in the instant case, money paid by the State of 
Maryland to a Chesapeake Bay corporate ferry operator was held to 
be taxable income and not a contribution to capital. The court dis- 
tinguished Edwards v. Cuba R.R. in the Claiborne-Annapolis Ferry 
case by stating that the payments to the ferry operator were treated 
by the taxpayer like other income and were available for operating 
expenses or dividends, whereas in Cuba Railroad the subsidy pay- 
ments were to reimburse the taxpayer for capital expenditures. 

The last three cases considered in the preceding paragraphs have 
held the government subsidies taxable because the taxpayer was free 
to use the payments for any purpose and was not required to use 
them for capital improvements. But in Cuba Railroad the railroad 
was free to spend the subsidy for operating expenses or for the rail- 
road construction, and yet the subsidy was held tax free. Even this 
attempted distinction of the three preceding cases does not apply 
unless the time of payment for the capital improvements be held 
crucial. It does not seem reasonable that a payment to a railroad 
for a spur track to be constructed is tax free, Great Northern Ry. v. 
Burnet, supra, but a payment to Pimlico for a track already construct- 
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ed is taxable on the ground that Pimlico is free to spend the money 
for anything it wishes. This was the court’s first ground of decision 
in the principal case, however. It is submitted that it should be im- 
material whether the subsidy is paid before or after the capital ex- 
penditure is made, or on what the payment itself is spent when made, 
as long as that amount or more is spent on capital improvements in 
consideration of the subsidy made or promised. 

The court’s second ground of decision in the principal case was 
that there was no government subsidy because Pimlico received its 
own money earned through pari mutuel bets. This seems clearly 
correct and conclusive of the issue of taxability. As long as the 
track’s right to the money was contingent, the reserved percentage of 
pari mutuel moneys was not income, Burnet v. Logan, supra, but as 
soon as the income was realized, it was taxable. Lucas v. American 
Code Co., supra. The requirement that income must be subject to a 
taxpayer’s unfettered command to be taxable could be argued in 
favor of the race track, Musselman Hub-Brake Co. v. Commissioner 
and Hogle v. Commissioner, supra. It is submitted, however, that 
it is proper for a state to require a race track to spend a small portion 
of its income for track improvements, in return for the privilege of 
doing business in the state. There being no subsidy in the instant 
case, it is further submitted that the result reached by the court is 
correct. G Bt. ¥. &. 





BOOK REVIEW 


History OF AMERICAN Bar AssociaTIon. By Edson R. Sunderland. 
00. The American Bar Association, 1953. Pp. vii, 251. 


This book, in which the author recounts the organization of the 
American Bar Association in 1878 and its development and growth 
since that time, is divided into three parts, the first dealing with the 
“Saratoga Era,” the second with the “Era of National Expansion,” 
the third with the “Era of Federation.” 

But before reaching the stories about the “eras” the reader will 
find significant pronouncements from the nucleus of outstanding law- 
yers who issued the call to selected lawyers from other states to 
foregather at Saratoga in informal meeting to consider “the feasibility 
and the expediency” of forming a national association. In their letter 
they stated that an annual meeting to exchange views would be “not 
only a pleasant thing” but a real service “in extending the benefit 
of true reforms and in publishing the failure of unsuccessful experi- 
ments in legislation.” 

About one hundred appeared in response to the call, and from 
this body issued a constitution and a comprehensive program that 
was assigned to various committees for accomplishment. The titles 
of many of these committees, such as Judicial Administration and 
Remedial Procedure, and Legal Education and Admission to the Bar, 
have become increasingly familiar through the intervening years be- 
cause of the constant and earnest efforts of members of the committees 
toward perfection in their fields. 

The motive was unselfish; none of the founders seemed to enter- 
tain the thought that the privileges and position of the bar were to 
be maintained or strengthened except through improved service to the 
public, which in turn would spring from higher standards of profi- 
ciency and ethics. 

During the formative period of twenty-five years or so the meetings 
were held at Saratoga; hence the era of that name. Then the organ- 
ization became peripatetic, so to speak, holding meetings at various 
places throughout the United States. By the end of the “Era of 
National Expansion,” roughly the first third of the twentieth century, 
much more work had been undertaken; but there were correspond- 
ingly more persons to do it because the membership had reached 
twenty-nine thousand. 

Originally the Association was composed of members of the bar 
without regard to any other bar groups that they might be affiliated 
with; but in 1916 began the movement to recognize state and other 
bar associations, in order that all might cooperate in programs de- 
signed to improve administration of justice and the profession as 
well. It was realized that the national, state and local organizations 
would complement one another in movements for the benefit of all 
and that this could be systematically done without interfering with 
the autonomy of any. Because of the diversity of opinion and the 
number of organizations to be brought into agreement twenty years 
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passed before the plan of federation was achieved. This occurred in 
1936 and ushered in the “Era of Federation.” 

The problems that prompted a handful of men to meet and con- 
sider the formation of a national association of lawyers, and the 
principles that these men enunciated, may now be traced into the 
studies and projects, twenty-nine in number, which the author out- 
lines and defines, as well as into the programs of the general and 
special committees charged with keeping them ever alive and always 
before the association. These fields of study affect judge, lawyer, 
litigant and citizen and range from the selection, conduct and recall 
of judges, to the law of aviation. 

The actual work in furtherance of the programs is done by sixteen 
different “sections,” which are practically autonomous although under 
the general supervision of the House of Delegates. Each section has 
its own presiding officers, appoints its own committees, and elects 
its own governing board, called a “council.” 

Under the reorganization ultimate control was placed in the House 
of Delegates, a representative body composed of persons selected by 
members of the Association in their particular states, of others se- 
lected by state and local associations, of persons holding positions in 
allied organizations, such as the chairman of the National Conference 
of Judicial Councils, of certain government officials, such as the 
attorney general of the United States, and of present or former hold- 
ers of positions in the Association itself, such as chairmen of sections 
and past presidents. 

Although the House of Delegates has the final decision on matters 
of policy and administration and on the general affairs of the Associa- 
tion, a “limited authority” is reserved to the individual members 
present at any annual meeting, who form the Assembly. In that 
forum may be presented and debated original resolutions relative to 
the profession, the objects of the Association and similar matters of 
broad import. Any such resolutions of the Assembly may be revised 
or rejected by the House of Delegates; but in this event the Assem- 
bly may cause the original resolution to be referred to the entire 
membership in a referendum. 

Consequently, under the plan of federation, the influence of the 
American Bar Association has spread to all parts of the nation; and 
because of this plan the talent represented in the vast number of 
lawyers who cheerfully devote much of their time and purse to bet- 
tering the administration of the law is funnelled to those places that 
most need, at any given time, the technical advance, the research 
product, and the moral support offered by the program as a whole. 

The author calls the program of the Section of Judicial Adminis- 
tration the most far-reaching and comprehensive of all. A great 
number of projects, designed to simplify and expedite litigation and 
therefore to make it less expensive, have been sponsored by this arm 
of the Association. Among them are inauguration of pre-trial pro- 
cedure, improvement of trial practice, and modernization of the 
method of selecting jurors—in short, a number of practical steps that 
decrease the cost and delay to litigants without sacrificing substantive 
fairness and accuracy. 
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One gets the firm idea from this well-written history of the origin, 
growth and progress of the American Bar Association and the in- 
ventory of its achievements that while its membership has amounted 
to forty-odd thousand its accomplishments have increased apace and 
its effectivity has not been impaired by too great or too rapid an ex- 
pansion. 

The author’s history is capped with a chapter written by the Presi- 
dent of the American Bar Association that defines the purpose and 
functions of a relatively recent Committee on Scope and Correlation 
of Work. This committee was created to cope with the complex 
situation arising from the maze of activities of the various general 
and special committees, the sections, and the committees of those 
sections. The summary of the objectives of this important committee 
in coordinating the work of the many groups of the whole body as 
expressed by the leader of the Association, leaves no doubt in the 
reader’s mind that the lofty aim in creating it is an even more efficient 
discharge of the responsibility of the profession to the public by in- 
creasing the capacity of the Association to move forward “with a 
united front.” ELtwyn THOMAS.* 


* Justice, Florida Supreme Court since 1938; Chief Judge 1947-49; Member 
of the Judicial Council since 1951 (Chairman of Committee on Cooperation 
with Layman). John B. Stetson University, LL.B. 1915; LL.D. 1951. 





